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JURIDICAL REVIEW. 





CODIFICATION OF THE LAWS OF THE 
UNITED KINGDOM. 


[' is not easy to add anything useful or new to the heap 
* of existing pamphlet literature on the subject of codifica- 
tion. In these pages the subject is treated from a practical 
point of view, which is the view that naturally presents 
itself to one who has been engaged in the practice 
and administration of the law for the best part of a 
lifetime. 

I must, however, be permitted to put a_prefatory 
question, What is meant by codification? There are at least 
three meanings. First, there is codification in the philo- 
sophic sense, as advocated by Bentham. This I understand to 
be the preparation of a purely ideal system of laws, founded 
on reason and natural justice. In the preparation of such a 
code, the existing laws of the kingdom may be considered 
to see whether there is any good in them, just as the laws 
of a foreign country may be considered when we are 
engaged in reforming our own laws. This type of code 
need not be further considered. No state which has grown 
up under a reasonably good legal system would agree to 
abandon its native institutions, and accept a system of laws 
devised by philosophers.: 


The second meaning of the term is that a code is to be 
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founded on the existing institutions of the State, but that 
the author of the code should make such amendments in 
the existing laws as he thinks expedient and necessary 
for the purpose of removing anomalies, or what are so 
regarded. This is the principle on which the French Civil 
Code was prepared, and it is known that the work was 
executed with great skill and care. The French Civil Code 
has stood the test of practice extending to at least a 
century. ; 

The old French law had attained considerable maturity 
at the time when the executive committee, appointed by 
the Directory, entered on its labours. There was some 
diversity in the institutions of the different provinces, 
but in all cases of conflict the law applied to the case 
was that of the Parliament of Paris. This law was the 
basis of the French Code, but in some of its branches the 
law was completely revolutionised. In particular, the feudal 
system of land tenure, which disappeared under the axe of 
the first republic, had to be replaced by something simpler 
and more suited to the wants of the time. 

There is much to be said in favour of codification in this 
sense, and if we had an infallible committee of experts with 
a Napoleon as Chief Commissioner at its head, excellent 
results might doubtless be obtained. Would the British 
Parliament consent to delegate the task of law-making to a 
commission of lawyers? This would be to give away its 
chief privilege and prerogative. No one who is in the 
habit of watching the course of events supposes that Parlia- 
ment would do anything of the kind. 

In both Houses there are lawyers and men of business 
who are probably better qualified to revise a draft code than 
any body of outside men to whom the work of preparation 
could be delegated, and it is for the public advantage that 
the mind of Parliament, that is of its qualified members, 
should be brought to bear on the controversial points that 
must arise in the adjustment of a general or special code. 
There remains the third meaning of codification, which is 
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the preparing and enacting of a digest of principles of the 
existing law. ‘This meaning does not exclude the notion of 
amendment of the law ; only it is to be understood that the 
amendments are few in number, and confined to matters on 
which lawyers are agreed. The amending clauses ought to 
be brought under the notice of Parliament either in a second- 
reading speech, or by being printed in a different type from 
the other clauses of the Bill. This I conceive to be the only 
kind of codification which is possible for us, consistently with 
the opinions and habits of our countrymen. 

If the hypothetical code is to be substantially a reflexion 
of the existing law, it follows that we shall not be able to 
hurry the work of preparing it. A philosophical code may, 
like a new constitution, be made in the time spent in writing 
it. In an age of shorthand and type-writing machines, this 
time need not be considerable. It is otherwise when the 
work to be done by the draftsman consists in a careful 
study of a section of the law of the State and the embodiment 
of its principles in clear propositions, free from ambiguity 
and exhausting the various conditions and cases that may 
arise under the head considered. Then the arrangement of 
the propositions has to be considered, and after the draft is 
as perfect as the draftsman can make it, it ought to be 
collated with the decisions and the clauses of previous Acts 
of Parliament, and all discrepancies removed or reconciled. 
A further and very important operation has then to be 
performed upon the draft. The laws of Scotland and Ireland 
must be examined (with the aid of experts in these laws), and 
it has to be considered how far the peculiarities, especially of 
the law of Scotland, are to be preserved. 

This is a step demanding much judgment and some know- 
ledge of the habits of mercantile men, and the weight which 
they would be likely to attach to these peculiarities. After 
this, if the bill is intended to pass, it ought to be revised by 
the Lord Chancellor and the Law Officers, because it is only 
under the guarantee of personal revision that the Houses of 
Parliament can be asked to accept bills dealing with large 
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and important interests, and dealing with them in a way 
which is intended to be final. Except as regards the matter 
of preliminary research, the work of the Minister who 
revises a chapter of codification is the same as that of the 
draftsman. The Minister may be the more familiar with the 
subject, and the work of editing may not be difficult ; but 
he has the responsibility, and in effect he is bound to con- 
sider the subject afresh, and to put his mind into the bill. 
It is evident that whether in the matter of preliminary 
research, or in the actual drafting of the text of a code, the 
time required is not less than would be consumed by a 
lawyer in writing a treatise having the same range. 

To these considerations let it be added that the qualifica- 
tions of a legist are not widely diffused. The judicial office 
might be supposed to be a depositary of such qualifications, 
if they exist anywhere, because it is a proper function of the 
higher courts in giving their decisions to state the principles 
on which these decisions are based. It has sometimes been 
said that the best judges are the most unwilling to commit 
themselves to definite expositions of the law, and it is almost 
a habit of lawyers never to lay down a legal proposition with- 
out the largest reserves. If we want to have a complete 
code reeled off at once, it is not enough to have a Napoleon 
unless we can also find a Cambacéres. Supposing such a man 
to be found, it is better to take the instalments of work that 
he can execute than to divide the business amongst a body of 
less highly qualified persons. It is fortunate that we have at 
present two members of the House of Lords—Lords Herschell 
and Watson—who are interested in the work of codification, 
and who have done good service to the State in revising the 
measures of this character which have been passed. One of 
these judges, in a letter which was lately read to the Chamber 
of Commerce of Edinburgh, expresses the opinion that the 
work cannot be pressed beyond the present rate of advance, 
and states as the result of experience that ‘“ whilst good 
codification is most advantageous, bad or hurried codification 
is worse than none.” Few judges or counsel, I venture to 
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say, will be disposed to say anything contrary to this 
opinion. 

On the question whether the work ought to be entrusted 
to an executive Commission or Committee, there is room for 
a distinction. The objections to an independent Commis- 
sion are—First, the existence of such a Commission takes 
the immediate conduct of the work out of the hands of the 
legal members of the Government who at present are, or 
ought to be, charged with the preparation of the necessary 
measures, and who are, or ought to be, responsible to 
Parliament for the correctness of the work. Secondly, the 
heads of such a Commission would not necessarily be 
members of Government, and those who are entrusted 
with the conduct of the Code in Parliament might not 
perhaps be so well qualified to assist Parliament in intro- 
ducing and defending new matters (amendments of the 
law) as they would be if they had themselves prepared 
or revised the clauses. Lastly, a Commission would itself 
be an additional charge to the revenue, and would, at the 
same time, be more restricted in its powers of obtaining 
the necessary funds than a Government department would 
be. The advantage of a Commission is that it would only 
have the one thing to attend to, and would be interested in 
actively prosecuting the work entrusted to it. This advan- 
tage might perhaps be secured in another way. What is 
termed a “ Departmental Committee” might be appointed, 
to assist in the work—under the presidency of the Lord 
Chancellor or the Attorney-General, the responsibility remain- 
ing with the Lord Chancellor. Such a Committee ought to 
include one or more members of the Scottish and Irish bench 
and Bar, to advise as to the peculiarities of their respective 
legal systems. Such a Committee ought only to include 
men who are qualified to undertake a share of the work of 
personal revision of the codes under preparation, and who 
might be willing to give their time to this responsible and 
somewhat tedious duty. It would only be right that 
the mercantile body, who are chiefly affected by codifi- 
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cation on the present lines, should be represented on the 
Committee. 

Before embarking on any far-reaching scheme of codifi- 
cation, it may be well to consider whether it is possible to 
embrace the whole law of the State in a eode; in other 
words, What is the ultimate aim of codification? The 
measures of codification that have been passed within the 
last ten years embody chapters of the law which concern the 
whole community, or, at least, all who are in any way 
interested in commercial transactions as traders, members 
of joint-stock companies, sellers, or buyers. The Bills of 
Exchange Acts, the Partnership and Companies Acts, and 
the Sale of Goods Acts are of this character. It is right 
that the codification of these subjects should precede all 
others, in order that the ordinary citizen should be able to 
inform himself of the actual state of the law by reading the 
statute, and to regulate his affairs accordingly. Every 
educated merchant and master ought to be posted up 
in those parts of the law which regulate his transactions ; 
but the reading of legal text-books is a thing which he 
could hardly be expected to undertake, and the probabilities 
are against his being able to understand or profit by such 
reading. 

As we advance in the work of codification, we very soon 
come to subjects which do not concern the general com- 
munity of mercantile men, and notably we shall have to deal 
with a variety of topics having relation to the foreign trade, 
including the subjects of maritime law, goods at sea, insur- 
ance, and agency. With respect to Merchant Shipping, the 
law is partly administrative and partly civil. The adminis- 
trative part of this subject is wholly statutory, and is subject 
to frequent revision. The latest Merchant Shipping Act is 
one of the longest Acts to be found in the statute-book. In 
longitude it is surpassed, if at all, only by the Scottish Burgh 
Police Act. Evidently such subjects do not fit into the 
framework of a code. Their mutability is itself decisive of 


the question. Such parts of the Merchant Shipping Act as 
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relate to private right might perhaps be taken out of the 
Act, and inserted in a Maritime Code, when such a measure 
is undertaken. But the laws relating to the property in 
ships, its constitution and transmission, and the rights of 
mortgagees are so involved in the details of departmental 
regulation that the separation would not be easy. Passing 
to what is properly termed Maritime Law, a fresh difticulty 
presents itself. This law has a territorial operation not at 
all confined to the British Islands. Our Courts prefer to 
administer the general maritime law of the world; and in 
a recent case in the House of Lords the universality of the 
maritime law was very emphatically asserted. 

It may be that the Courts of other States differ in 
opinion from our Courts on isolated questions. Yet it is the 
same law; and, partly because of the extent of English 
commerce, and still more, because of the eminence of the 
English judges by whom the law has been matured, the 
maritime law, as administered in England, is of high author- 
ity throughout the world. Would the same authority be 
conceded, say, by the Courts of the United States, to a 
British statute in which the decisions of the Admiralty 
Courts were epitomised? This could not be expected; the 
authority of the statute would at most extend to the United 
Kingdom and the Colonies. This may be quite right ; but, 
from the point of view of the larger jurisprudence, it is a 
retrograde step. 

Whatever the difficulties may be, we shall never be in a 
better position for codifying the laws of trade and commerce 
than we are at the present time. The mercantile law has 
attained full maturity under conditions unusually favourable 
for its development. It has grown, as the laws of ancient 
Rome grew, by virtue of the principle of approximation. 
When first a novel question arises for decision, the Court or 
judge takes aim, and comes as near to a true solution as he can 
consistently with the facts of a concrete case. By successive 
operations of the same kind a legal principle is established, 
with the necessary exceptions and qualifications which 
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successive concrete cases suggest. In the Roman system, 
without doubt, the published opinions of the jurists under- 
went revision through like causes. In our country the law 
of mercantile, or consensual, contract in its main principles 
may be held to be ascertained with reasonable certainty, but 
the true principles exist in the condition of ore embedded 
in decisions and mixed with quantities of irrelevant detail. 
A thousand pages of law report furnish propositions which 
can be stated in a single page of an Act of Parliament. It 
is certainly to be desired that the one page should be 
written. 

There remain for consideration other large divisions of 
the ordinary law, and, in particular—(1), Civil and Criminal 
Procedure ; (2), Real Property ; (3), The Family Relations ; 
and (4), Succession and its administration through Trusts. 

The subject of Procedure may be passed over briefly. 
The constitution and practice of the English and Scottish 
Courts, and the relative jurisdictions of the higher and lower 
Courts are such, that separate consolidation will alone meet 
the requirements of the case. The Scottish procedure 
statutes form an inextricable maze. The procedure of the 
Court of Session is mainly regulated by the Act of 1868 ; 
but, whenever a point of difticulty arises, a body of statutes, 
beginning as far back as 1815, has to be examined. It 
would be a service to the legal profession if a measure were 
prepared under the Lord Advocate’s direction, in which all 
that remains unrepealed of the older statutes should be 
extracted and consolidated with the Court of Session Act 
1868, avoiding alteration of the language of that Act, where 
it has already been the subject of interpretation by 
decisions. 

The Justiciary statutes are sufficiently numerous to 
warrant consolidation in a Procedure Act, and it is for 
consideration whether the statutory provisions coming in 
place of the old Liberation Act ought not to be revised. 
The practice of the Sheriff-Courts is, like that of the Court 
of Session, regulated by a body of inconsistent statutes, the 
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repeal of the older provisions being effected by implication. 
This is a subject of legislation lying outside the larger work 
of codification, but it ought now to be undertaken, because 
our procedure has taken a form which is likely to be 
permanent, and the few alterations which experience 
suggests might be introduced into the consolidating statutes. 

The system of land rights of every country has its own 
peculiarities, and the English and Scottish systems agree only 
in certain principles which arise out of the relations of con- 
tract, while in other respects they are as unlike as the laws 
of England and France. If it be true that codification is the 
ultimate form towards which every system of jurisprudence 
tends, it must be admitted that in the region of real-property 
law we are a long way from that ultimate goal. Great 
reforms have been effected within the last fifty years, and 
others are likely to follow if the action of Parliament is not 
retarded by the premature development of a code. Public 
opinion seems to be adverse to primogeniture in heritable 
succession, but there is no pressure for a reform in this direc- 
tion, because the proprietary class which is chiefly concerned 
are not agitators, and because the principle of freedom of 
bequest enables the thing to be done in a different way. Should 
this change be made it will react on the law of landed pro- 
perty in many ways. The want of a code is the less felt in 
this department because all transactions in land are carried 
out by lawyers, and it is their business to be conversant with 
property law, and to keep their clients safe. Consolidation of 
the statutes is what is most desired, at least in Scotland. The 
Titles to Land Act and the Conveyancing Act of 1874 ought 
to be amalgamated, and without disrespect to these charters 
of feudal emancipation, be it said that a liberal pruning of 
both would improve their appearance. The Entail Amend- 
ment Acts stand much in need of amendment. Under the 
pressure of consolidation many obsolete provisions would 
disappear. The existing Acts would, of course, remain in 
the statute-book, and would regulate the rights acquired under 
them, while the consolidated measure would be a code regu- 
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lating future applications by proprietors of settled estates. It 
would then be possible for a proprietor to ascertain for himself 
what are his powers in relation to incumbering his property, 
granting provisions to his wife and children, and the like. 
The complexity of the present laws and the numerous Acts of 
Parliament that have to be referred to, are the occasion of 
elaborate reports to the Lord Ordinary on matters which are 
really very simple. 

Few persons will dispute the propriety of a fusion of the 
laws of the three kingdoms which regulate the family rela- 
tions ; yet it cannot be said that there is a general agreement 
as to how this is to be done. It is more than twenty years 
since a Royal Commission took evidence and reported on the 
Marriage Laws. The report of the evidence taken discloses 
an apparent diversity of public opinion on the expediency of 
maintaining the principle of informal marriage, as recognised 
in our law. Yet it may be doubted whether there is any real 
public opinion in favour of irregular marriage. A few lawyers, 
whose opinions are founded on theoretical considerations, and 
a considerable number of clergymen who conceive that 
irregular marriages are favourable to morality, object to the 
abrogation of consensual marriage ; but it may be doubted 
whether they represent the opinions of one-tenth of the 
population of Scotland. One would imagine that the con- 
venience of a uniform marriage law ought to outweigh a 
lawyer's partiality for a system which he has studied, or with 
which he is familiar. As to the moral considerations, if it is 
more moral to be married without the presence of a clergy- 
man, the Registrar’s office opens a door which is sutliciently 
accessible to impatient lovers, and it is hardly necessary to 
preserve that form of marriage via facti which Scotland alone 
amongst civilised countries permits. From the point of view 
of theory I venture to think that the Scottish marriage law is 
absolutely indefensible. If England would only accept our 
law of legitim, while Scotland should agree to registration 
as a necessary constituent of marriage, no further obstacles to 
a complete fusion of the laws need be anticipated. The laws 
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of intestate succession in England and Scotland are to a large 
extent identical, and by statute the forms of probate and con- 
firmation are interchangeable. 

We should probably surrender without a sigh the principle 
that a boy or girl at the age of puberty becomes quasi- 
independent, and is able to marry without the consent of 
parents. 

It has been the ambition of codifiers in past ages to 
efface the foundations on which they have built. If the 
legend of the destruction of the library of Alexandria, lest it 
should contain works conflicting with the Koran, were true, 
the Caliph might have pleaded the precedent made by the 
Emperor who ordained the suppression of the works from 
which his digest was compiled. The Canonists were accused 
by the reformers of withholding the Bible from the laity, 
because of their preference for the laws of the Church. 
When the French Civil Code was promulgated, the judges 
were inhibited from founding on precedents, and were 
required to decide all cases brought before them according 
to the text of the Code. When the codification of the laws 
of the United Kingdom is completed, if that can ever be, 
we may be able to dispense with law reports; but in the 
meantime nothing of the kind is proposed, and it is not an 
answer to the demand to partial codification to afiirm that 
there are certain branches of the law which are too much 
involved in detail to be adapted to codification. It has been 
affirmed that what is termed Equity in England does not 
admit of codification. In a certain sense this is probably 
true. Equity is largely concerned with the interpretation of 
wills, settlements, and contracts, and as it is impossible to 
forecast all the innominate obligations which parties may 
be willing to undertake, and all the testamentary disposi- 
tions which testators gifted with originality may put on 
paper, it follows that no rules of interpretation which a 
legist could frame would suffice for the interpretation of the 
legal instruments which come under the notice of the Courts. 
The rules of construction which have been received are only 
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aids to the interpretation of written instruments. They are 
never stated judicially, except with the necessary reserva- 
tion, that intention deduced from the instrument as a whole 
may displace the rule. The construction of language, as 
applied to unforeseen circumstances, is and must always rest 
with the judge, and in this arcanum of his art he will pro- 
bably for ever remain in security, unmolested by legislative 
innovations. 

But equity is also largely concerned with matters of 
fiduciary administration. When it is considered how great a 
proportion of the property of the country is held under 
trust, and in how many ways a trustee may be made respon- 
sible for faults of administration, it is not surprising that a 
demand should exist for the codification of the laws relating 
to the duties and liabilities of trustees. Legislation on this 
subject has been of a tentative character. The iron rules of 
the customary law have been relaxed, at first only to a small 
extent ; after experience of the working of the new law, a 
wider discretion has been given. In England, more has 
been done for the relief of trustees than has been attempted 
for Scotland. The principle of the Judicial Trustee Act of 
last session is the extension to England of a form of judicial 
administration with which we are familiar in Scotland. We 
might, perhaps with advantage, borrow some suggestions 
from the English Trustee Relief Acts. One inconvenience, 
resulting from the fact that legislation has proceeded on 
different lines, is that there are no provisions meeting the 
case of property which is locally situated in Scotland, but is 
held under trusts constituted in England. In any view it 
may be athrmed that legislation affecting trusts has only 
touched the fringes of a large subject. Something more 
comprehensive is needed, nothing less than a statutory code 
embodying the whole law of trust-administration. The pro- 
blem is difficult, but probably not more difficult than the 
codification of some sections of the mercantile law. The 
materials exist in the shape of decisions, and if it be possible 
for a solicitor of average experience to advise trustees how to 
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act consistently with known rules, it must be within the 
compass of human ingenuity to tabulate these rules for the 
guidance of persons less informed or less wisely advised. 

There can be little doubt that the growing demand for 
judicial administration, or what is termed a “ public trustee,” 
is largely influenced by the supposed uncertainty and real 
want of knowledge on the part of trustees of the laws of 
trust-administration. ‘here is no disinclination on the part 
of individuals nominated as trustees to undertake the per- 
sonal duties of trusteeship for relatives or friends, but there 
is not unnaturally the fear of pecuniary responsibility result- 
ing from unintentional deviation from legal requirements. 

It may not be amiss to notice that the proposed statute 
would not uecessarily be of very great length. ‘The greater 
part of the decisions on this subject are altogether special, 
the question being whether the facts of the case presented 
are consistent with correct administration. It may be 
necessary that these decisions should be read by the drafts- 


man, because they sometimes contain valuable statements of 
the principles according to which the questions of fact are to 
be tried. In such cases, the generalised rule may admit of 
being stated in a few lines. If we accept the principle that 
those sections of the law which affect the whole community 
ought first to be dealt with, the subject of the codification of 
trust-law claims early attention. 
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PLEADING. (a) 


aa term pleading is not free from ambiguity. As I use 

it, for the present purpose, | intend it to signify the 
written statement of a litigant’s case as submitted to the 
Court, and the oral argument by which, when the cause is 
ripe for consideration, that case is supported. 

Such being the nature of the subject with which I propose 
to deal, I would only add, by way of preface, that my 
observations are essentially designed for those who are still 
learners, and are either looking forward to, or only beginning 
the actual practice of our profession. ‘To all such I venture 
to suggest that they will find their most valuable guide in a 
constant reference to the session papers. For in these 
papers you see the thing actually done, and with attention 
it is comparatively easy to gather what is essential in point 
of form, and to accommodate it to the special circumstances 
of the case with which you find yourself called on to deal. 

If I were to say that the object of litigation is to solve 
questions of disputed fact, or law, or both, the statement per- 
haps might not be exhaustive, but it would be sufficiently 
comprehensive and accurate to serve in considering how written 
pleadings ought to be framed, and how best to present an oral 
argument. The purpose of the pleadings is to put clearly and 
shortly before the opposite party and the Court what the 
pursuer’s demands are—what are the questions of fact as to 
which the parties are in controversy, and the grounds in law 
on which each contends that his position is the right one. 





(a) This address was delivered in the University of Edinburgh to the Scots 
Law Society on the opening of the Session of 1896. 
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It might be thought, on such a statement, that the 
art of framing pleadings would be easily mastered, but in 
many cases there is found to be great difficulty connected 
with each and all of the three heads I have referred to. 
Taking the ordinary and much more numerous class of 
actions, the written pleadings relating to the said three heads 
form respectively the summons, the condescendence and 
answers, and the pleas in law. ‘The first of these sets out 
the nature and extent of the pursuer’s claim, the second the 
averments of fact for the parties, and the third the proposi- 
tions in law which the parties respectively found on. 

In every case, whether looked at from the point of view 
of the litigants, the bar, or the Court, the first question to 
be considered is what is the true controvery between the 
parties; and one of the great merits of written pleadings 
is to bring this out sharply and clearly. It might be 
thought that the solution of that question would be very 
easily found. In reality, however, it is often a matter of 
extreme difliculty, and sometimes even a suggestion is heard 
from the bench to the effect that neither of the parties 
seems to have learned what the real controversy between 
them was till near the close of the proof or of the debate. 
When instructions are first received from the client—he 
himself frequently does not know what his claim is or ought 
to be, and wishes to be advised on the point—or he may 
think he knows what it is, and be entirely in error as to the 
true claim or demand which he ought to make. The skilled 
lawyer, even after the facts have been explained to him, often 
finds difficulty in determining what the claim is and how it 
can best be stated ; and of course for him whose duty it is to 
frame the pleadings, the first essential is, so far as possible, 
that this point should be definitely fixed before the pleading 
is completed for lodging in Court. You must ascertain as 
nearly as you can what your client wants—whether the claim 
he makes, or the remedy he desires, is legal—and whether it 
is within the competency of the Court to grant it. The 
first preliminary to enable you to arrive at a sound con- 
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clusion on this point is, as far as possible, to ascertain the 
facts. Of course, especially in the case of a pursuer, the 
conditions may often be such that the necessity for dispatch 
prevents a careful enquiry into the facts before signeting 
the summons. But where the conditions allow of it, it will 
frequently be found satisfactory to take some precognitions, 
not necessarily exhaustive, before you begin to frame the 
pleadings, whether for the pursuer or the defender. 

As regards some cases and averments, in my opinion it is 
the pleader’s duty to insist, if it is possible, upon having 
precognitions before the pleadings are drawn. For example, 
I think no action for divorce should be raised until full 
precognitions, or at least precognitions prima facie sufficient 
to prove the case, are laid before the counsel who is to 
prepare the summons, So too where allegations against 
the personal character of any person are to be put on 
record, just in proportion to the gravity of the charge 
is the wisdom of having careful and exhaustive precognitions. 
An action of damages for judicial slander is an evil which 
every careful pleader should, so far as possible, protect his 
client against. Again, the more thorough your acquaintance 
with the particular branch of the law having relation to the 
matters in dispute, the more likely are the pleadings to be 
framed on the proper lines. The inexperienced pleader will 
often find it an advantage to revive his recollection of some 
of the more recent authorities bearing on the point in contro- 
versy before he begins to write. 

Then, of course, there are other preliminary questions 
which must be dealt with as—e.g., whether the pursuer has 
a title—or if he needs the concurrence or consent of some 
one else—who ought to be called as defender—whether the 
action is competent and the Court has jurisdiction ? 
Questions, all of which have to be considered alike by the 
adviser of the pursuer and of the defender. 

Having so far as possible attended to these preliminary 
points, when one comes to the actual framing of the 
pleadings there are no doubt many cases where there is 
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little difficulty in preparing the record for either of the 
parties. 

In determining the form of modern pleadings, I think it 
is not uninstructive to recall some of the forms which 
formerly prevailed, the reasons by which they were 
justified, and the evils which they brought about. Practi- 
cally until our existing statutory rules were prescribed by the 
Act of 1850 and the relative Act of Sederunt, the summons 
was a mélange of all that is now set out in the summons, the 
condescendence, and the pleas, and often a very long and 
rambling paper was the result. This was met by an equally 
long and rambling defence. Then before the Jury Court was 
constituted in Scotland the judges, from the benevolent 
motive of saving the parties the expense and trouble of 
proving their case, endeavoured to compel them by repeated 
revisals to sift out the main facts and by mutual admissions 
to narrow the points in controversy to as few as possible and 
as to these the Court often gave judgment on the papers 
alone without any proof. This system resulted in the written 
pleadings being frequently of enormous length. You had 
the summons and defence, a condescendence and answers, : 
revised condescendence and revised answers, and there 
might even be re-revised or amended revised condescendence 
and answers. ‘The consequence was, in the language of one 
who was familiar with the pleadings of the time I speak of, 
that ‘in almost all cases there were three, and in some four 
statements of the case of each party, and ninety-nine cases 
in a hundred were stated three times before they went to 
proof.” Even this, however, does not fully disclose the 
peculiarities of the system which can be best understood 
by the following description by one who seems to have been 
among the first to suggest an approach to our present forms 
of pleading. ‘Under the former system before the intro- 
duction of trial by jury the object of pleading was different 
from what it is in cases to be tried by jury. In the Court of 
Session cases were frequently decided without a proof, and 


therefore the object of the judge was not merely to have the 
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facts stated which if proved would decide the question, but 
to have all other facts connected with the case also brought 
before him, that on a view of the whole he might judge of 
the probability of the truth of the facts stated as the grounds 
of the action or defence. This being the object of the judge 
that of the party was obviously to state all that made his 
own case appear probable and that of his opponent improb- 
able. . . . The parties not only stated the facts which they 
undertook to prove as necessary to support their action or 
defence, but also the facts and circumstances by which they 
endeavoured to satisfy the judge without proof that they 
were true and that a decision ought to be given in their 
favour.”—Murray’s “ Reports,” vol. v., pp. vi. and viii. 

The reason for such lengthy pleadings, of course, no 
longer holds, as no judge would now dispose of any case 
involving disputed facts without proof. Cumbrous, however, 
as such a system seems to us it had most vigorous defenders, 
and for a long time continued to regulate the practice. 
Ultimately, however, the Act of 1850 was passed, which pre- 
scribed the form of the summons and enacted, that the 
pursuer should set forth in such summons “the conclusions 
of the action without any statement whatever of the grounds 
of action, but the allegations of fact which form the grounds 
of action shall be set forth in an articulate condescendence, 
together with a note of the pursuer’s pleas in law” which, 
according to the directions in the schedule, are to be stated 
articulately, and the defences are to “be in the form of 
articulate answers to such condescendence, and where neces- 
sary appended thereto a statement of the allegations in fact 
on which the defender founds in defence and also a note of 
the defender’s pleas in law.” This statute still practically 
determines the form of pleadings in by far the greater 
number of litigated cases. 

In every case whatever is written, whether in summons, 
condescendence, answers or pleas, should be as clear, as 
precise, as free from ambiguity, and as brief as is consistent 
with intelligibility. In so far as clearness or precision are 
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absent, the pleadings are bad—not necessarily fatally bad 
—but they are unskilful, and fail in effecting their purpose, 
as they otherwise would if these qualities characterised them. 

Ambiguity is a still worse evil, especially if it occurs in 
the summons or the statement of facts, and the greatest care 
should be taken to avoid it. An ambiguous conclusion 
would, in most cases, be a fatal defect, and in the conde- 
scendence and answers ambiguity may seriously prejudice 
the party in whose paper it occurs, and the ambiguous state- 
ment will almost certainly be read by the Court in the sense 
least favourable to the party who makes it. 

Terseness is one of the greatest virtues in pleading. 
Brevity in the summons, in the condescendence and answers, 
and in the pleas, ought, as far as possible, to be secured. It 
is rarely a cause of embarrassment or disaster to him who 
indulges in it, and its absence not infrequently brings about 
one or both of these results. Do not, of course, confuse 
omission with brevity. In all four parts of the pleadings 
the essentials must be stated, otherwise the pleadings are 
bad,—without amendment, fatally bad, by omission. But, 
having determined what the essentials are, anything like 
prolixity in stating them ought to be avoided. You may 
weary and confuse your opponent by lengthy pleadings, but 
that will not compensate for the perils in which you are apt 
to land yourself by u .ecessary verbosity. There is no more 
fatally misleading maxim as regards pleading than superflua 
non nocent. It is true—utile per inutile non vitiatur. But 
in pleading it is very difficult to get what is merely useless 
without finding it prove noxious as well. Especially are 
superfluities in the summons to be avoided, unless you are 
clear that what you consider superfluous cannot possibly 
prove prejudicial. 

In cases where you have a difficulty in formulating the 
conclusions of the summons; or even in deciding as to the 
particular line of statement you are to follow in the con- 
descendence, it is often useful to begin at the end by 
framing your pleas in law first, or preparing your issue. 
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If the question is, has the pursuer a good claim? the answer 
will often be most easily reached by drawing the pleas in law. 
If a sound plea cannot be stated, the pursuer’s case must fail, 
and the attempt to crystallise the ground of the pursuer’s claim 
into a plea will frequently enable one to decide most readily 
whether there is any enforceable claim. So too, in deter- 
mining as to the shape of the conclusions, and the best way 
in which to marshal the facts in the condescendence or 
defences, it will often be found, in cases of difficulty, that 
the task is made much easier by framing the pleas first, and 
then working up to them. 

Pre-eminently as to pleas is brevity of importance. The 
merit which entitles one to speak of a plea as skilfully 
framed, is generally speaking, just in inverse ratio to its 
length ; and very often it may be truly said, the greater the 
number of pleas the less skilful is the pleading. At the 
same time, in selecting pleas in law, it must be remembered 
you are not in safety to act as if you were giving an opinion 
as to the soundness of the pleas you state. Many a case 
has been won on a plea which was thought to be bad when 
it was stated. While, therefore, a wise discretion must be 
exercised, the safer rule is not merely to state such pleas 
only as in your opinion are sound, but to state such pleas as 
can be reasonably supported by fair and legitimate argument. 
In view of this consideration, | would impress on the young 
lawyer, the desirability of revising his knowledge of the law, 
and particularly of the decisions, before the record is 
closed, so as to make sure that no reasonably pertinent 
plea is omitted, and also that no hopelessly bad plea is stated. 
As to the pleas, it is impossible to prescribe exhaustively 
the rules which should regulate their form or number. 
Some general observations, however, may be suggested as 
likely to be useful. What is perhaps in actual practice most 
commonly put upon record as a plea in law is no plea at all. 
1 should think in 90 per cent. of our closed records one or 
both of the pleaders think it worth while to end their paper 
by saying, “In the circumstances stated, the pursuer is 
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entitled to decree, or the defender is entitled to absolvitor, as 
the case may be. This has been judicially spoken of as ‘a 
loose and unmeaning statement,’ and its condemnation as a 
plea in law is well expressed in the case of Young v. 
Graham, 23 D. 36.” 

The order in which the pleas should be stated is immaterial, 
but it is more logical to begin with the preliminary pleas, 
those dealing with jurisdiction, competency, relevancy, and 
so forth, before setting out the pleas on the merits. 
Whether there are grounds for stating such preliminary pleas 
or not, ought always to be considered, Every pleader 
should make sure as to these preliminary points before he 
proceeds further. I have mentioned one so-called plea which 
should not find a place in the list; there are two others 
which should on the other hand very frequently find a place 
among the defender’s pleas—viz., a plea to relevancy and a 
plea to the effect that the pursuer’s material averments are 
unfounded in fact. These are almost the most comprehen- 
sive pleas you can state, and they are often useful when 
more specific pleas would fail. Questions have been raised 
as to whether it is necessary to plead specially on a public 
statute. Personally, I think it is not. But I am aware that 
some judges have expressed views to a different effect though 
no decision, so far as I know, has been given on the point. 
If the matter is doubtful, it is always better to err on the safe 
side, and I would, therefore, advise such a plea to be stated. 
The only other general point as to the pleas which seems to 
me worthy of mention, is that when one comes to adjust the 
record, it is well to see that your pleas are so put as dis- 
tinctly to meet and counter those of your adversary. 

As to the conclusions of the summons the statutory 
direction is, that they are to be set forth without any 
statement whatever of the grounds of action. Reference, 
however, is made to the schedule, and in the first form given, 
that of an ordinary petitory summons, these words are in- 
serted “where any liquid document of debt is libelled on, 
whether bond, bill, or other document as the case may be, set it 
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forth as shortly as possible, describing it merely by its date 
and the names of the parties by and to whom granted. ‘The 
late Lord President Inglis, then Lord Justice-Clerk, in 1866, 
said that the addition of the words “as damages,” was not 
inconsistent with the provisions of the statute, adding: “I 
can say from my own experience, after the passing of the Act, 
the universal interpretation put upon the words of the 
schedule, not that they were limited to a liquid document of 
debt, but were intended as an illustration of the manner in 
which the conclusions should be put. I think it is quite in 
accordance with the spirit of the Act that the conclusions 
should show the nature of the action.”(a) These remarks 
were obiter. I confess I should have had great difficulty in 
holding that they correctly in all respects interpreted the 
statute. The later, and as I think the safer practice, has not 
been in accordance with them. Many actions of damages 
are brought where, as I think correctly, nothing is said in 
the summons to indicate what the nature of the action is, 
further than that it is a petitory action, and the insertion of 
the words “as damages,” appears to me to be a statement of 
the grounds of action and therefore inappropriate in the sum- 
mons. Their absence, moreover, gives you a freer hand in 
moulding your condescendence and pleas at adjustment, so as 
to meet difficulties caused by the defence. 

When you come to deal with the condescendence and 
answers, it is of primary importance to keep in view the 
essential difference between the purpose of the modern con- 
descendence and answers and the older form of statements to 
which I have referred. What the statute now requires to be 
stated, and all that ought to be stated in the condescendence, 
are “the allegations in fact which form the grounds of 
action.” The direction in the schedule is, “State arti- 
culately the allegation in fact which form the grounds of 
action.” These specific instructions are still frequently 
neglected, and the old leaven, in not a few instances, appears 





(a) Green v. Shepherd, 4th July, 1866, 4 M‘Ph., 1030. 
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still to leaven the new pleader. The old method, indeed, 
was not at once altogether given up. A curious example of 
it will be found as late as 1857,(a)where in a case of disputed 
domicile, the parties, on the record being. closed, renounced 
probation and left the Court to decide a very complicated 
question of fact on the mere statements in the record without 
further proof or argument. The Lord Ordinary’s note 
occupies three pages of the reports, and is a careful analysis of 
the evidence as to fact and intention to be found in very 
voluminous letters and documents. On a reclaiming note the 
Lord President Macneill began his judgment thus: “ In this 
case the counsel for both parties were of opinion that the facts 
were so fully stated in the record with all the evidence that it 
was unnecessary to address us, especially as the note of the 
Lord Ordinary brought out the whole case. The record does 
contain a great deal of evidence. It sets forth in the various 
articles of the condescendence the whole evidence in the case 
instead of the facts to be supported by the evidence. It 
is a very irregular record. But it brings before us the 
whole evidence upon which the parties rely.” This case 
emphasises the point that the purpose of the condescendence 
nowadays is merely to set forth averments which if true 
constitute the grounds of action, the object being to be 
able to satisfy the Court that the grounds stated are 
sufficient to support the action, and to inform your adversary 
of the case in fact which he has to meet. 

It may be wise, in cases of difficulty with the conde- 
scendence as with the conclusions, to consider, in the first 
place, your pleas, and it may be what would be the appro- 
priate form of issue, but having done so, let the condescend- 
ence be confined to a statement of the essential facts 
required to support the pleas on which you are to rely, or 
necessary to warrant the issue being answered as your client 
contends it ought to be. Neither the condescendence nor 
the defence is the appropriate place in which to set forth 





(a) H.M. Advocate v. Lamont, 19 D. 779. 
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argument, or to recite evidence. In many cases this rule 
is infringed by copious quotations from documents and 
correspondence—which, if admitted by your opponent, may 
be excellent proof of the desired averment, but which 
averment could often be stated much more briefly in the 
pleader’s own language, and, indeed, the quotation in many 
cases requires to be supplemented by some such independent 
ulegation—thereby making the quotation a mere recital of 
evidence and a superfluity, if not something worse. 
Exuberance of epithets and the copious use of super- 
latives are sometimes considered apt embellishments. There 
are cases, 10 doubt, where a qualifying adjective is necessary 
in order to complete the legal designations of the thing 
intended to be signified, and so make the averment relevant, 
e.y., notour bankruptcy, enorm lesion, malicious deser- 
tion. These are just instances where the want of the epithet 
amounts to what I have termed omission. But apart from 
such exceptional cases, and where the adjectives, to use a 
judicial phrase, merely express the intensity of the writer's 
feelings, they are generally worse than useless, and should be 
avoided. Even in cases where the aggravated character of 
what is complained of is really essential to the relevancy of the 
statement, great attention must be paid to what is in law 
the gravamen of the charge, otherwise the pleader is apt to 
omit the real point, however much he may indulge in vitu- 
perative verbiage. Thus—e.g., in some of the more dittcult 
cases of cruelty as a ground of separation in an action 
between husband and wife, a statement that the defender’s 
conduct is such as to be dangerous to the life or health of the 
pursuer will be worth much more than many merely inten- 
sifying epithets. So, too, in cases of custody of children 
a great deal may be averred against the conduct of the 
husband ; but what is necessary, and, I had almost said, all 
that is necessary, consists of allegations clearly and pointedly 
made that the defender’s character and conduct are such 
that association with him would be detrimental to the moral 
or physical welfare of the children—these allegations being, 


as 


















PLEADING, 


of course, sufficiently specific to inform the defender of the 
charges he has to meet.(@) 

As to that class of facts which are really inferences from 
other facts, no general rule can be stated. ‘Thus, for 
example, in actions of divorce on the ground of adultery, 
you ought not to set out the facts from which the adultery 
is to be inferred—you must aver that adultery was com- 
mitted, and you should aver nothing more. On the other 
hand, there is a well-known class of actions for slander 
where a general averment of malice is not sufficient, but the 
pursuer must set out specifically facts from which malice may 
reasonably be inferred. 

Reverting for a moment to a point already incidentally 

viz., the use of quotations in pleadings—gener- 
ally speaking, the safer rule is to indulge in them as little as 
possible. As far back as 1839, under the old system of 
pleading, the Lords Ordinaries ordained that all quotations 
from statutes, deeds, correspondence, or other documents, 
except of a few words or lines to indicate the passage relied 
on, where this shall be indispensable, shall be strictly 
excluded from the condescendence or answers. ‘The spirit 
of this order should still be observed. Where the documents 
are merely of use by way of evidence they shouid never be 
quoted in the record, and in many cases need not even be 
referred to. What is to be averred is the fact of which they 
are evidence. Where the statute or document is really a 
ground of action, it must, of course, be referred to, and 
correctly described. But except in cases where the necessary 
quotations are short, quotations are a mistake, though if all 
the quotation required is short then it is sometimes con- 
venient to have it on the record, as it avoids reference to 
any other document than the record. But as regards stat- 
utes and lengthy documents it is rarely possible by short 
extracts to render unnecessary reference to the remainder. 


mentioned 








(a) See opinion of Lord President Inglis in Beattie v. Beattie, 10th November, 
1883, 11 Rett. 85. 
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The defences, by statute, ought to consist of articulate 
answers te the condescendence, and, where necessary, a state- 
ment of the allegations in fact on which the defender founds 
in defence. The full effect of these statutory provisions is 
often apt to be lost sight of. The three formule—admitted, 
denied, and not known and not admitted—ought, in most 
eases, to cover all that is required for the answers, accom- 
panied, where it is thought desirable, by such averments by 
way of explanation as set forth briefly and clearly any 
statement of facts strictly collateral or incidental to those 
set out in the article under answer, and of such a character 
and importance as necessarily to qualify in material respects 
a simple admission or denia!. Some old offenders in the 
way of answers still recur with notorious frequency, and ought 
to be avoided. Such, for example, as “denied as stated,” 
which is simply equivalent to denied, for you cannot deny 
an averment except as stated. ‘Denied and irrelevant,” which 
of course is at once an answer and a plea in law, where no 
plea in law ought to be. ‘Specially denied” may be sooth- 
ing to the client’s feelings, but is not as good pleading as 
the simple “denied” or “ quoad ultra denied.” So, too, one 
ought to avoid the answer which articulately denies three or 
four specially selected averments, admits one or two others, and 
then concludes with the comprehensive quoad ultra denied, 
which latter gives all the denial that is necessary. Again, 
what is thought the very clever device of admitting what is 
not averred is, of course, just as bad pleading as can be, and 
it should be remembered that the failure explicitly to admit 
or deny an averment as to a matter within the defender’s 
own knowledge will be treated as an admission. 

Where the defender has a separate, and substantive 
case, arising not merely out of facts which are collateral 
or incidental to those averred by the pursuer, but out 
of facts extraneous to these, then he ought to set these 
facts forth in a separate statement.(a) In the first place, 





(a) Police Commissioners of Arbroath.v. Corsar, 1 Scots Law Times, 596. 
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such averments would be out of place in an answer—they are 
not, in the sense of the statute, answers, but allegations in 
fact, on which the defender founds in defence. In the second 
place, if added by way of explanation, the pursuer, if he 
desires to do so, may refrain from taking any notice of them ; 
whereas if they are put in the shape of a separate statement 
of facts, and clearly raise a separate case, the Lord Ordinary 
will no doubt ordain them to be answered ; and in all cases 
where a revisal is ordered, the defender’s separate statement, 
where there is one, must be answered. As a pursuer, I think 
the better course is in general to take no notice at adjust- 
ment of anything that is added by way of mere explanation. 
Alike in preparing condescendence and defences, it should 
always be kept in view that, while unnecessary fulness of 
statement is out of place reticence amounting to concealment 
may result, if proof comes to be led, in your opponent being 
entitled to complain that the case has not been sufficiently dis- 
closed on record so as to enable him to anticipate the line of 
evidence which is proposed to be followed. Such a complaint, 
if considered by the judge to be well founded, will result either 
in the evidence being rejected or in the necessity of an amend- 
ment, and perhaps an adjournment. The pleadings, there- 
fore, while they should be brief, ought not only to avoid the 
error of omitting what is strictly speaking a ground of action, 
but should also give fair notice to the opponent of the kind 
of case he has to meet. ‘bis requires the pleader to keep in 
a general way before him, when framing his record, the 
nature of the evidence he proposes to adduce, so that his 
statements may be sufficiently specific to prevent just ground 
for the objection of surprise arising. Several considerations 
often make it desirable, as can easily be done by the intro- 
duction of a few words, to go beyond the mere statement of 
the grounds of action, so as to justify an application at a 
later stage for a specification to recover any particular docu- 
ment or class of documents which, though of importance, 
might not be readily obtained unless the point has been 
kept in view and provided for before the record is closed. 
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As to both condescendence and defences, while specifica- 
tion, precision, and brevity are important characteristics of 
what they ought to be, the system which is sometimes 
adopted of framing them as though the writer meant them 
to appeal to the sympathy of the Court is entirely erroneous. 
The jury never see them, and the judge only regards such 
an effort as indicative of want of skill and knowledge. So, 
any straining after high-class literary merit is not likely to 
result in rendering the pleadings better qua pleadings. 

In Scotland we have never had the sharp distinction or 
division between law and equity which prevailed in England. 
But yet it would in many senses’ be quite correct to say 
that there are two spheres in which the Scotch Courts 
exercise their jurisdiction—one being more legal than equit- 
able, the other more equitable than legal. In what | have 
said hitherto, I have had regard specially to the pleadings 
applicable to the former of these spheres. With regard to 
the pleadings connected with applications to the Court in the 
exercise of its specially equitable jurisdiction, the rules and 
practice are in some respects in marked contrast to those 
with which I have been dealing in the previous part of my 
remarks. The processes to which I now refer include those 
initiated by petition, and especially those which begin by 
petition to the Inner House. In many of these, the older 
rules of pleading, which were superseded by the Act of 1850, 
so far as the ordinary action was concerned, still require to 
be followed. ‘The reason is not difficult to explain. Take 
for example such applications as petitions for the removal of 
trustees, or the sequestration of a trust-estate, and the 
appointment of new trustees, or a judicial factor, or a 
petition for the custody of children where the question is 
raised between the spouses, or a note of suspension and 
interdict where it is important to obtain interim interdict. 
The last, of course, always, from the very nature of the 
application, and the others, very frequently, are determined 
by the Court without enquiry, on the pleadings of the parties, 
and the consideration of such documents as are produced on 
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either side. Hence, it is not safe in cases of this kind to 
follow absolutely the rules of strict statutory pleading which 
I have hitherto been dealing with. You must go back, in 
some measure, to the older rules, and set out not merely 
relevant averments of the grounds of the action, but also 
such collateral facts as may lead the Court to accept your 
contentions as those which they ought in the exercise of 
their discretion to take as sound. In short, you must add 
to the averments, which would in an action be essential, 
such other averments as may lead the Court to accept your 
statements as probably more accurate than those of your 
opponents. This, of course, requires lengthier pleadings 
than would be necessary in an action, but, subject to this 
difference, many of the observations I have already made 
are equally applicable to the class of pleadings | am 
now dealing with. Your statement of facts should be fair, 
and, as far as possible, moderate—for in such applications the 
tone of the pleading has often much to do with the result—it 
should be clear, specific, pointed. Prolixity should be 
avoided, and the prayer should be marked by all the general 
characteristics which are required in the conclusions of a 
summons. One suggestion I would make, which may seem 
very technical and very trivial, but which I have found to 
be of great practical usefulness in facilitating almost every 
step in a process which begins with a petition. Treat the 
petition in point of form as if it were a condescendence 
—1.e., divide it up into separate articles consecutively 
numbered. ‘There is no law against it, and it makes it much 
more easy to frame the answers, and will be found of great 
convenience when you come to discuss the case in Court. 
It seems to me that if this became the practice, we might, 
to the great advantage of all concerned, also have the peti- 
tion and answers printed in one paper, as condescendence 
and answers are. 

The record having been closed, unless there is really 
some strong point on relevancy, or some other preliminary 
plea, an unnecessary recourse to the procedure roll is often, 
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from the pleader’s point of view, most injudicious, and 
proves only to the advantage of your opponent. 

When the proof is reached the pleader should have in 
view what are for him the final stages in the case—viz., the 
hearing before the Lord Ordinary, and the argument on a 
reclaiming note in the Inner House. He shor'd before 
the proof is begun have made up his mind what are the 
most important facts on which he is to rely; he should 
as far as possible accurately gauge the relative merits of 
his pleas; he should also, if possible, have selected the 
cases or authorities he is to found on, and the proof should 
be conducted with the oral argument in view, so as to enable 
him to have the materials for the points he is to press, when 
the case comes to be argued, as clearly and distinctly brought 
out in the proof as is possible. The proof is truly often 
that episode in the case which tests most severely the 
pleader’s skill and courage and knowledge. He has then 
got all the information bearing on the case which his client 
can supply him with. It falls on him then to decide 
what is to be his line of argument. He must determine 
what points on the facts, so far as his precognition can guide 
him, he is most likely to establish in his client’s favour, and 
he must be sure what is the minimum as to facts which will 
enable him to get sufficient basis for his legal argument. 
This being done, he ought to conduct the proof consistently 
on the lines which seem most likely to secure the evidence 
which will enable him to make his points when he has to 
address the Lord Ordinary, or the Division on the closed 
proof. If the proof be not managed in this fashion, it will 
often turn out that the pleader will discover when he comes 
to speak, that he has failed to bring out some facts which 
are essential to the success of his argument. 

As to oral pleading, it is impossible to lay down any 
but the most general rules. It is even more necessary 
at the debate than when he is considering the form of 
his written pleadings that the lawyer should have clearly 
defined in his own mind — what the true question 
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between the parties is—what are the main facts estab- 
lished by the proof—and what are the legal propositions on 
which he is to rely. In addition, he ought to endeavour to 
state each and all of these in definite and precise language 
to the Court, and no better opening can be made than 
by doing so. A good start of this kind will do much to 
insure an attentive and intelligent hearing from the Court. 
Indeed, by such an opening stated in a few sentences, 
the pleader often makes the best possible beginning. 
He shows the Court that he knows his case—both as to 
its facts and its law—and they will, therefore, be the more 
ready to listen to his argument, not only with attention, 
but with sympathy. As to the facts, these are, of course, 
at this stage all known, and presumably the points arising 
on the facts are equally well in view of the pleaders on both 
sides. The great desideratum is to cultivate the sense of 
rightly appreciating the relative values of different facts. 
This sense is, as it were, an instinct which some men have 
much more strongly than others, but practice and watchful- 
ness can do much to improve, if not to create it, and its 
possession is almost essential in the mental constitution of 
a good pleader. ‘To some men all the facts in a case seem 
of equal importance, and they have no idea of what is 
in this connection, sometimes termed perspective. Some 
pleaders consistently keep their best point to the last. I 
venture to think the opposite course is by far the wiser. 
But the pleader, who is an example of either of these types, 
has this advantage, that he, at least, knows the distinction 
between his best and his worse points, while he, who has not 
the sense of perspective, does not know the one from the other. 

You must keep in view that you cannot plead beyond 
your record, and equally you must remember that your 
opponent is under like fetters, and must see to it that 
neither you nor he goes beyond the record. You must 
endeavour to marshal the evidence so as to make out that 
you have made good your main averments, and that your 
opponent has failed in establishing his. It is very useful to 
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indicate to the Court at the outset what are the salient facts 
which you are to ask them to hold as proved; and then 
dealing with each of these leading points in turn, they are 
able more readily to follow the argument. ‘The efficacy of 
the argument is often just in inverse ratio to its length. It 
is, I will not say always, but nearly always, unwise to present 
only the facts favourable to your own contention, without 
dealing with those that are flagrantly against you. These 
are certain to be brought out by your opponent in reply, 
and will only receive greater force because you have passed 
them by. On the other hand, if you elect to deal with them, 
you are able to secure that any modifying circumstances are 
presented to the Court along with them, and also to shape your 
argument so as if possible to make the legal propositions you 
desire to make good, square with the facts as a whole. 

Of course scrupulous fairness and accuracy are essential, 
and along with this remark may be coupled other maxims 
which are often repeated, such as that it is better to understate 
your case than to overstate it. That to plead a case too 
high is a mistake. But at the same time, with refer- 
ence to such observations, it must be kept in view that there 
is a very important distinction between facts which have 
been directly proved and facts which have to be inferred 
from other minor facts so proved. As to the former, there 
should be neither understatement nor overstatement—there 
should be perfect accuraey. As to the latter, understate- 
ment and overstatement alike are in many cases inappro- 
priate when applied to pleading. ‘The pleader’s duty, as 
regards them, is to plead his case just as high as is necessary 
for him to establish its validity and soundness. If he 
cannot plead it as high as that, he need not plead it at all. 
To illustrate this by an example: The summons of divorce 
requires the Court to find facts, circumstances, and qualifica- 
tions proven relevant to infer the defender’s guilt of adultery. 
When, after the proof, the case comes to be argued, the 
pleader must be strictly correct in putting before the Court 
the facts which have been actually proved, but when he 
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comes to the inference to be drawn from these facts, where 
the case is one of inference and not of direct proof, it is not 
only his right, but lis duty, to plead the case to the full 
effect of maintaining that adultery has been proved. 

As to the legal argument. We are every day becoming 
more and more mere case lawyers, and the rapidity with 
which decisions accumulate nowadays will tend to make us 
still more so. There are, indeed, now few cases in a session 
which are argued on principle alone, apart from the authority 
of decisions. This, I venture to think, is a misfortune, in so 
far as the preservation of good legal pleading, by way of oral 
argument, is concerned. ‘The mere case lawyer is apt to con- 
fine himself to cases. In dealing with the special cause he 
has to argue, he is almost certain to lapse into an attitude 
which shuts him up to saying it is under this case or that 
case, or if he cannot find a decision precisely applicable, then 
to say it is nearer this case than that, and therefore should 
be decided as nearly as possible in accordance with what 
has been determined in the former. ‘The proper attitude of 
the pleader, so far as the law is concerned, is to formulate 
clearly the legal propositions which he is to maintain, and 
which will enable him to contend that his client is entitled 
to judgment in his favour, and then by reference to principle 
and authorities (whether found in institutional writers, text- 
books, or decisions) to seek to convince the Court that his 
propositions are sound. In dealing with decided cases it is 
essential to note especially three things—(1), What was the 
exact point decided. (2), What were the grounds of judg- 
ment. (3), What were the differences, if any, in the facts of 
the case referred to as compared with those in the case you 
are arguing. Without scrupulous attention to these points 
you may find yourself citing cases which are really, when 
examined, adverse to your contention; or you may fail to 
get the full benefit of the authority by neglecting to make 
the Court thoroughly appreciate its application if judgment 
is given without the case being taken to avizandum. 


CHARLES Scott Dickson. 
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MARITIME LIEN FOR COLLISION. 


HE decision of the House of Lords in the appeal of 
Currie v. M‘Knight and others, is one of great 
importance to the maritime lawof Scotland. The circum- 
stances out of which the case arose were simple. On 
17th November, 1893, while the s.s. Dunlossit lay moored 
to the quay at Port Askaig, in Islay, the s.s. Hasdale came 
into port, and was moored to the quay outside of the 
Dunlossit by ropes crossing that vessel. During the night a 
violent gale arose, and the master of the Dunlossit repeatedly 
asked the master of the Hasdale to clear out and allow 
the Dunlossit to get to sea. Two of the crew of the 
Easdaie refused to sail on account of the violence of the 
gale, and the master of the Hasdale accordingly declined 
to put to sea shorthanded. As the position of the two 
vessels relative to each other was endangering the safety of 
the Dunlossit, the master, after repeated warnings to the 
master of the Hasdale, cut the Hasdale’s moorings, and 
steamed out to sea. ‘The remainder of the crew of the 
Easdale having left the ship, she drifted on shore and 
sustained damage. 

In acting as he did, the master of the Dunlossit was 
actuated solely by a desire to protect his ship against present 
and possible damage; but it was held by the First 
Division of the Court of Session, on an appeal from the 
Sheriff-Court, that his act in cutting the Hasdale adrift was 
a wrongful act for which the owners of the Dunlossit were 
responsible.(a) ‘This decision was not submitted to review, 





(a) Currie v. Allan and another, 17th July, 1894, 21 Rett. 1004. 
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the owners of the Dun/ossit, as it turned out, being persons 
of small means, and having only a reversionary interest 
in the Dunlossit, after a mortgage, previously granted 
in favour of the builder, had been satisfied. It may 
be noticed that the action against the owners of the 
Dunlossit was in the ordinary form in use in Scotland, 
being an action 7 personam, to which the mortgagee of the 
vessel was not called as a party. 

The owners of the Hasdale, having failed to recover the 


4 sum for which they had obtained decree against the owners 
| of the Dunlossit, lodged a claim in a multiplepoinding 
: which had been raised at the instance of the mortgagee, 
1 M‘Knight, and in the course of which the Dumnlossit 
. had been sold, realismg a sum considerably less than 
; the amount of the mortgage, and they claimed a preference 
on the proceeds to the extent of the sum contained 


in their decree and expenses. The Sheriff-Substitute 
sustained their claim, being of opinion that in the sense of 
law the proceedings of the master of the Dunlossit 
“constituted an act of the ship which was sufficient to 
create a maritime lien for the damage thereby occasioned 
to the Hasdale.” The Second Division of the Court of 
Session on appeal reversed this judgment, all the judges 
being of opinion that, even assuming the doctrine of 
maritime lien for collision to be part of the law of Scotland, 
it could not extend to cover a case of damage caused 
by the negligent or wrongful act of the master in the 
circumstances above narrated.(a@) The Lord Justice-Clerk, 
Lord Young, and Lord Trayner also took occasion to 
express their opinion, although this was not necessary 
for the decision of the case, that the law of Scotland 
does not recognise the existence of a maritime lien for 
collision such as has been the subject of numerous decisions 
in the Admiralty Courts of England. Lord Rutherfurd Clark, 
with characteristic caution, refrained from expressing any 





(a) M‘Knight v. Currie, 24th May, 1895, 22 Rett. 607. 
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opinion on this point, as it was not necessary to the decision 
of the case. He, however, did not indicate either during 
the argument, or at the decision of the case, any opinion 
which favoured the view adopted by the Sheriff-Substitute. 

It is not surprising that in the result the House of Lords 
has affirmed the decision of the Second Division. The 
doctrine of a maritime lien for collision had never in England 
been extended to a case where no collision, actual or 
constructive, had occurred, and where the most that could 
be said was that a servant of the owners of the Dumnlossit 
had, by a wrongful act, intended for the benefit of his 
employers, caused damage to another vessel. Accordingly, 
after counsel for the appellant had been heard, the Lord 
Chancellor intimated that the Court did not desire to hear 
the respondent’s counsel, but would take time before pro- 
nouncing their decision. The decision was pronounced on 
16th November, 1896.(a) In the elaborate opinion delivered 
by Lord Watson, and expressly concurred in by the other 
learned lords, Lord Watson laid it down that the doctrine of 
maritime lien for collision is part of the law of Scotland. 
As the House of Lords by virtue of its position is not open 
to error, this may now be taken to be settled law. 

The decision will be satisfactory to those who regard the 
assimilation of the laws of Iingland and Scotland as of 
primary importance, and who are content that on points of 
difference the law of the smaller country should be merged 
in that of its larger neighbour. To those, however, who 
have regard to considerations of legal principle, and who 
think that it is no part of the duty of the Judicature to make 
laws, the reasoning of Lord Watson will not entirely 
commend itself. It would also have been more satisfactory 
to the profession if a judgment of such outstanding import- 
ance had been pronounced after argument had been sub- 
mitted on both sides, and that the appellants’ contention 
should not have been sustained without an opportunity being 





(a) 34 Se. L.R. (H.L.) 93. 
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civen to the respondent to support the opinions of the Court 
below upon this point. 

As the House of Lords, while sitting as a court of appeal, 
does not profess to exercise legislative functions, the theory 
of the decision must be that a maritime lien for collision has 
always formed part of the maritime law of Scotland. This 
1 is prima facie somewhat strange, considering the admitted 
; fact that no trace of it has been found in any of the reported 
| eases decided in Scotland, or in the works of the institutional 






























writers which deal with maritime law. It is the more 
surprising because the writers profess to enumerate all the 
liens which are recognised by the law of Scotland, and none 
of them makes the smallest reference to a lien for damage, 
which, according to the English decisions, takes precedence 
of all other maritime liens, and may render them entirely 
worthless. Of the judges of the Second Division who 
expressed the opinion that the law of Scotland does not 
recognise such a lien, two at least were specially versed in 
maritime law, but neither had ever heard of the doctrine 
being applied in Scottish Courts. All this might have been 
explained, if the occasions for questions arising were highly 
exceptional. The reverse may safely be asserted. Where a 
foreign vessel has been attached by arrestment at the 
instance of the owners of another ship which has been 
injured by collision, it frequently happens that bail is not 
given, and that the foreigner, when he loses his suit, simply 
abandons the vessel to his creditors, and takes refuge in the 
legal principle (generally recognised abroad) that on so 
doing he is relieved from further liability arising out of his 
ownership. The question whether the crew are to be paid 
out of the first proceeds of the vessel, or are to 
give place to the damage-claimant, must in such cases 
almost necessarily arise; but until the present decision it 
may safely be assumed that the crew have invariably been 
conceded the preference which they claimed. It is rather 
startling that in such circumstances, in a country like Scot- 
land, which for its population has probably as large a 
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mercantile fleet as any other country in the world, the 
profession should have been entirely blind to the fact that a 
lien exists in favour of Scots shipowners over English and 
foreign ships, of which they have never sought to take 
advantage. Such a state of matters requires explanation, 
and I now proceed to consider whether the reasoning of Lord 
Watson supplies it. 

The argument upon which his decision rests may be 
very shortly stated. He sets out by saying that the Courts 
of Scotland, exercising jurisdiction in Admiralty causes, have 
from the earliest times disregarded the municipal rules of 
Scots law, and have professed to administer the laws and 
customs of the sea, generally prevailing among maritime 
states; that in later times the Admiralty Courts of England 
have gradually acquired predominance, and that their 
decisions have been uniformly referred to for the guidance of 
the Scottish Courts. He then refers to three cases in which 
the Court of Session elected to follow what they understood 
to be the rule of the English Admiralty Courts; and he 
finally says that, if the maritime lien for collision is not to be 
recognised in Scotland, as it has been in England, there will 
be a conflict between the laws of the two countries, the 
possibility of which is inconsistent with the maritime code 
which ought to prevail in both countries. The last sentence 
is substantially a quotation from his Lordship’s opinion, and 
probably affords the key to the whole of it. Because it 
would be regrettable that there should be a difference 
between English and Scots law on maritime matters, Lord 
Watson affirms that they are the same. This is surely very 
inconclusive. Almost the same reasoning would apply to 
the assimilation by the House of Lords of the whole law 
merchant, as administered in Scotland, to that of England, 
and yet some of the distinctions between them have been 
preserved in recent British statutes, which have professed to 
codify the law applicable to bills, partnership, sale, and the 
like. Even in the department of Admiralty law, the reason- 
ing can be shown to be fallacious. Lord Watson in effect 
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says that there is a maritime code which ought to prevail in 
both countries, and which in his opinion is neither English 
nor Scottish, but British law. How does that code deal with 
the employment of a vessel where the owners are not 
agreed? The law of England on the subject has long been 
settled. It authorises the majority in value to employ the 
ship upon any “ probable design” on their giving a bond in 
Admiralty for a sum equal to the value of the shares of the 
dissentients, either to restore the ship in safety, or to pay 
them the value of their shares.(a) It is equally certain that 
from the earliest times it has been settled in Scotland that 
there is no such provision known to Scots law.(b) The remedy 
in Scotland is the well-known one of a set and sale of the 
ship, by which any owner can compel his co-owners either to 
purchase his share in the vessel at the price which he fixes, 
or to sell their shares at that price. This remedy is unknown 
to English law. Which of the two forms part of the British 
maritime code which Lord Watson figures? Is the remedy 
of set and sale abolished by implication, and must Scots 
lawyers now devise the form of a bond on the execution of 
which a majority of the owners may employ the vessel 
entirely for their own benefit, notwithstanding the protests 
of the dissentient minority ? 

Had the decision of the House of Lords proceeded on the 
view that the English law relating to the damage lien was 
more consistent with legal principles than the law of Scotland, 
I should not venture to dispute the jurisdiction of the House 
of Lords to bring that law more into harmony with 
principles of equity. Law is progressive, and the views 
which at one time commended themselves to the Courts, 
either of England or of Scotland, may on more mature 
consideration prove to be unsound. But it is not on these 
grounds that the damage-lien has now been incorporated 
with the Jaw of Scotland. As the summary of that law 





(a) M‘Lachlan on “ Merchant Shipping,” chap. iii. 
(b) Stair, i. 16, 4. 
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which will be afterwards presented, sufficiently shows, the 
lien itself is contrary to the rules of the common law, both in 
England and in Scotland, and it is not based primarily upon 
equitable considerations. In no other case does a lien attach 
to a machine or vehicle or the like, which has been the 
direct means of inflicting actionable damage in the hands of 
a careless person. ‘The doctrine is entirely anomalous, and 
can only be justified on principles of expediency, supposed to 
be specially applicable to maritime subjects. 

The fact is that the explanation of the introduction of 
the damage lien in England is to be found in defects of 
jurisdiction or procedure which have never existed in Scot- 
land. The common law Courts of England have never 
recognised the arrestment of moveable subjects within their 
territory as conferring jurisdiction over a _ foreigner. 
Accordingly, where a foreign vessel had injured the 
property of an English subject by collision, the common 
law Courts declined to entertain an action against the 
foreigner, even although his vesse] was at the time in an 
English port. The Admiralty jurisdiction, on the other 
hand, applies only to cases in which the plaintiff sought 
to enforce a real right against shipping property, in other 
words, where he asserted a lien over the ship. Hence, 
in Admiralty the action was always wm rem, that is against 
the ship, and not 7 personam. The English Admiralty 
Courts were accordingly driven to invent the doctrine of 
maritime lien for collision, in order that they might have 
jurisdiction at all to deal with the property of foreign 
shipowners. Hence arose the juristic fiction of the ship 
being treated as the “delinquent instead of (as at common 
law) the owners of the vessel by the negligence of whose 
servant the damage had been caused. 

The same difficulty never existed in Scotland. Our 
much-abused process of arrestment to found jurisdiction 
(a process which is imperfectly understood in England, 
but which forms a thoroughly satisfactory ground of juris- 
diction against a foreigner), enabled the injured Scottish 
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shipowner to proceed against the foreigner the negligent 
navigation of whose vessel had caused the mischief. The 
action has accordingly always been directed against the 
persons of the owners, whether Scottish or foreign; and 
an action 7m rem, which in Scotland would presumably 
take the form of a declarator of lien, has been unknown. 
Hence, it was unnecessary to appeal to the fiction of law 
which personified the vessel and made it the delinquent. 
Jurisdiction being otherwise constituted against a foreign 
shipowner, the arrestment which followed on the depend- 
ence of the summons created a valid necus over the vessel, 
and conferred a preference over subsequent creditors or 
subsequent arresters. 

It is true that other maritime liens have been uniformly 
recognised by the Scottish Courts, but without exception 
these liens have been founded on possession or implied 
possession, or are of the nature of beneficial liens. The lien 
of the master and seamen for wages may be said to partake 
of .both characters. Without their exertions the vessel 
would not have reached its destination, and they were 
either in actual possession of the ship, or had been unlaw- 
fully dispossessed, while their claim for wages was unsatisfied. 
In the same way the liens arising from salvage, bottomry, 
towage, and the like were justified by the consideration that, 
but for the services rendered or the advances made, there 
would have been no subject to distribute amongst the 
creditors. Liens analogous to these are recognised by the 
common law ; but a lien for damage done, attaching to the 
property which has been the instrument of damage, is 
unknown except in the department of Admiralty law, and 
is not recognised by the maritime law of any country except 
England and her Colonies. 

Now that this doctrine has become part of the law of 
Scotland, it may be interesting to Scots lawyers to summar- 
ise some of the principles which regulate its application, 
as these have been settled in Admiralty Courts in England. 
And (1) it is noteworthy that in the language of the Lord 
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Chancellor in the case under notice, “in order to establish 
the liability of the ship to maritime lien claims, some act 
of navigation of the ship itself should either mediately or 
immediately be the cause of the damage.” This limitation, 
which is based on the fiction that the ship itself is to 
blame, has given rise to many fine distinctions. The cir- 
cumstances of the present case afford an illustration. If 
the master of the Dunlossit had not cut the moorings of the 
Easdale, while his own ship was lying at the quay, but had 
forced them asunder through a negligent act of navigation 
of his vessel, the maritime lien would apparently have 
attached. Again, although the ship be the instrument of the 
mischief, the lien does not attach unless the negligent act which 
caused the collision was the fault of some person for whom at 
common law the shipowner would be responsible. ‘Thus, if 
- the fault be that of a compulsory pilot, even though the 
ship is the actual instrument of the damage, the lien 
does not attach. A different result has strangely enough 
been reached in the case where a vessel has been demised, 
so that the crew have become at the date of the collision 
the servants of the charterer and not of the shipowner.(@) 
Again, the lien attaches apparently in favour of a person 
who has himself been injured by direct contact with the 
delinquent ship, but if he was killed as the result of the 
collision, his representatives would not have an action im rem, 
and if he was merely maimed through the shock of the 
collision without actually coming in contact with the 
delinquent vessel, his claim in Admiralty would be 
excluded.(b) The doctrine of the damage-lien was pushed 
to its logical absurdity in a recent case, where a man, 
having fallen into a hold, sued in Admiralty the ship 
with which his head had collided. It need scarcely - be 
said that he was left to his common law remedy against 
the owners. 





(a) The Lemington, 2 Asp. Mar. L.C. 475. 
(b) The Vera Cruz, 10 App. Cas. 59. 
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(2.) The lien attaches to the ship in the hands of a bona 
Jide purchaser for value, even if he was ignorant at the time 
of purchase of the collision out of which it arose. A person, 
accordingly, who purchases a vessel in open market, may 
have his property subsequently carried away at the instance 
of a damage-claimant who founds upon a collision which took 
place before the purchase. The Admiralty Courts of England 
have attempted to justify this extraordinary result upon 
principles of expediency. If, they say, a foreign shipowner 
can get rid of the lien by simply transferring his vessel to a 
bona fide purchaser, the lien may be rendered of little value. 
If the English Courts were the only Courts in the world in 
which justice is administered, there would be something to 
be said for this peculiarly insular view. But the English 
shipowner has always his remedy against the foreigner in 
the forum of the latter’s domicile, and with the exception 
of Spanish law, I do not know of any maritime code which 
exempts the shipowner from liability for an injury done by 
the negligence of his servants. The fancied inconvenience 
has never been felt in Scotland, and after all it is not so very 
easy at a moment’s notice to find a person who will pay a 
fair price for a vessel which the owner wants very badly to 
be rid of. It is, no doubt, laid down in the text-books that 
the lien may be lost by laches—that is by the want of 
reasonable diligence in enforcing the claim—and this has 
been defined as meaning “the doing of that which, having 
regard to all the circumstances, including considerations of 
expense and difficulty, could be reasonably required.”(a) How 
little this doctrine protects bona fide purchasers is illustrated 
by the remarkable case of the Konig Magnus (1891, p. 
223). In that case the plaintiff’s vessel was sunk in the 
North Sea in 1878, and the defendant’s steamer, which 
belonged to Norway, was not arrested until 1889, although 
since 21st December, 1880, she had been forty-seven times 
in British ports for short periods, amounting in all to 176 








(a) The Europa, Br. and Lp., 89. 
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days. The ownership of the vessel had entirely changed in 
the interim ; but it was held that the lien had not been lost, 
because in the judgment of Sir James Hannen it was not 
inequitable in the particular circumstances that it should be 
enforced. His Lordship held that the plaintiffs were not 
bound to have gone to Norway to prosecute the suit, and 
that laches was not to be inferred from the plaintiffs having 
failed to ascertain the whereabouts of the ship on the forty- 
seven occasions on which she had been in British ports. 
According to the same reasoning the lien would subsist if 
fifty years had elapsed between, the date of the collision 
and the first occasion, when by the exercise of reasonable 
diligence the injured claimant might attach the delinquent 
vessel. Such a doctrine as this would seem monstrous if it 
occurred in the jurisprudence of any other state, but it, 
no doubt, commends itself to the English shipowner, whose 
interests are exclusively consulted, and who is invited to wait 
until he can prosecute his action in the Courts of his own, 
and not of his debtor’s, domicile. In the common law there 
is nothing approaching this doctrine except the vitvwm reale 
attaching to stolen goods, which has been strictly confined 
to the case of theft, and even then under limitations which 
apparently do not exist in the case of a shipowner whose 
servants have by an error in judgment brought about an 
injury to another vessel. 

(3.) The damage-lien takes precedence of all liens arising 
ex contractu although prior in date. This has been justified 
upon the same grounds of expediency from the English ship- 
owners’ standpoint as led to the decision in the case of the 
Konig Magnus and other cases. From the point of view of 
the Admiralty Courts of England it seems to be considered 
conclusive in favour of the lien for collision being preferable 
to all other liens, that if it were otherwise the damage 
claimant’s security might in some cases be impaired. This 
is, no doubt, true, but it applies to all claims of damage at 
common law. <A person who has a good claim of damage 
for injury done either to his person or his property, is not 
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according to ordinary rules of bankruptcy entitled to take 
precedence of a creditor who has part of the assets of the 
estate specifically assigned to him in security of his debt. 
Why should it be otherwise in Admiralty law? The 
mortgagee of a vessel is in many respects in a position akin 
to that of a bondholder over a house. Why should his 
security be taken from him any more than that of the latter 
when the principal debtor becomes bankrupt ? The reasoning, 
of course, is conclusive if it be said that the only remedy 
open to a British claimant, or the one which he should 
preferably elect, is by an action in Admiralty in the Courts 
of his own domicile. But this is to imply an unnecessary, 
and I venture to think, quite an undeserved stigma upon the 
administration of justice in foreign countries in maritime 
suits. 

It is right to add that the House of Lords, in the decision 
now under consideration, have thrown out hints that they 
would not be unwilling to review some of thie decisions 
which have been pronounced in this department of the law. 
Lord Watson says: “I do not mean to suggest that a 
Scottish Admiralty Court is less free to examine the merits 
of an English authority than an English Court is to estimate 
the value of a Scottish decision, and to accept or reject it 
according to its own view of the law maritime ;” and Lord 
Herschell says: “It” (this is the doctrine of the damage- 
lien) ‘‘ has since been applied in cases in which the damage 
done results from a collision with the vessel in fault, but in 
which owing to the negligent navigation of that vessel the 
injured ship was driven into collision with some other vessel 
or object. Whether the circumstances have always warranted 
the conclusions arrived at, it is not necessary to enquire.” It 
is not, perhaps, too much to hope that some of the anomalies 
which have been pointed out may be corrected in subsequent 
appeals to the House of Lords. That tribunal has already 
limited the cases where the delinquent vessel becomes the 
legitimate booty of the damage claimant, to cases where the 
owners would be responsible at common law for the injury 
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done, thus rejecting the old notion which personified the 
ship and made the ship answer irrespective of the relation 
between the owner and the person by whose negligent act 
she became an instrument of mischief. Perhaps subsequent 
appeals may develop the law on this branch, and bring it 
more into harmony with the principles of the common 
law, and of justice between man and man irrespective of 


nationality. 
Epwarp TT. SALVESEN. 
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PRINCIPLES AND PRACTICE AFFECTING 
LOCUS STANDI. 


Fi 


O® recent years many things have combined to call atten- 
tion to the existing system of private bill legislation. 
But while the general stages through which a private bill 
has to pass are matters of common knowledge, probably but 
few outside the circle of Parliamentary agents and counsel 
are aware of the amount of practice and case law that has 
accumulated round one particular step in the process. The 
stage in question is that at which it is determined whether a 
locus stand: shall be conceded to petitioners against a bill. 
In the House of Lords there is, strictly speaking, no such 
separate stage. There questions of locus standi are disposed 
of incidentally as they arise in the course of the proof of the 
preamble, by the committee to whom the consideration of the 
bill upon its merits is referred. In the House of Commons, 
on the other hand, since 1864, all such questions have been 
disposed of by the Court of Referees—a separate body to whose 
determination such questions, if any, are referred, before the 
bill comes before a select committee for discussion on its 
merits. The practice of this Court, and the principles of the 
law which it administers relative to the taking of land and to 
interference with other private rights under Parliamentary 
sanction, form the subject of the present paper. These are 
fixed partly by standing orders of the House of Commons, 
partly by custom, and partly by the interpretation of the 
Court, of whose decisions there is an elaborate series of 
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reports dating from 1865.(a) The practice of the Court has 
been treated in the manuals of Clifford and Stephens, of 
Faweett, and of Smethurst, and in May’s “ Parliamentary 
Practice.” With the exception of the last mentioned—which 
is very brief in its treatment—none of these works is very 
recent. In the present sketch reference will be made to 
some of the points decided in later cases. 

The constitution of the Court of Referees, which may sit 
in two or more divisions, is fixed by Standing Order 87, 
which provides for the appointment by the Speaker of not 
less than three referees in addition to the Chairman of Ways 
and Means. Of these not less than three go to form a Court, 
and the chairman must be a Member of Parliament. In 
practice one Court only sits, composed of a Member of 
Parliament of experience in private bill practice as chairman, 
of the Speaker’s Counsel and one paid referee as officials, and 
of three or four additional Members of Parliament as 
ordinary members. It thus consists to a considerable extent 
of experts, and accordingly, as compared with an ordinary 
committee, partakes more of the nature of a judicial tribunal. 
On this account it attaches considerable weight to past 
decisions of the Court, which are regularly cited in argument. 
Before this body questions of locus standi are brought by 
means of objections lodged by the promoters of a bill against 
the right of petitioners to oppose it—the bill, the petition, and 
the objections thus forming the written pleadings of the case 
(Clifford and Stephen’s “Practice,” 8). In the debate only 
one counsel is allowed on each side (8.O. 88), and the order 





(a) These are :—1865-66. Appendix to 1867 Edition of Smethurst “On Locus 
Standi,” cited below as Smeth. App. 
1867-69. I. Clifford and Stephens, cited below as 1 C. and S. 


1870-72. II. Do., do. 2 C. and §S. 
1873-76. I. Clifford and Rickards, do. 1 C. and R. 
1877-80. II. Do., do. 2C. and R. 
1881-84. ITI. Do., do. 3 C. and R. 
1885-89. Rickards and Michael, do. R. and M. 
1890-94. Rickards and Saunders, do. R. and §S. 


1895. Saunders and Austin, do. S. and A. 
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of hearing is the reverse of that which prevails before com- 
mittees on the merits; counsel for the petitioners being heard 
first, while counsel for the promoters replies. Where there 
are several petitions, the usual course is that the petitioners 
are all heard in the first instance and then the promoters 
reply. But with consent of parties the petitions may be 
dealt with separately or in classes (1C. and 8. 2,7). The debate 
is substantially one on relevancy, and the leading of evidence 
is seldom appropriate or competent. It is practically confined 
to matters affecting the objector’s title to appear—authorisa- 
tion of subscription, title to land, &. In such matters the 
Court simply requires oral evidence sufficient to establish a 
prima facie right. It does not require the production of 
title-deeds (8 C. and R. 353). But it will not consider a mere 
unsupported claim to property (R. and M. 210). Other 
general rules laid down by the Court are that it will not 
entertain considerations of general policy affecting a_ bill 
(R. and 8. 199). It will not enquire into allegations of 
breach of faith, involving the hearing of evidence (R. and 8. 
191). Nor will it, as a rule, undertake to construe statutes 
(R. and 8. 137); though it has occasionally done so, where, 
for example, it was necessary to determine whether a new 
power of assessment would be conferred by a bill (R. and M. 
26). If the receipt of injury is contingent upon the con- 
struction of an ambiguous clause in a hill it will give the 
petitioners the benefit of the doubt, and will allow a locus 
standi in order to secure that the committee on the bill shall 
make the matter clear (R. and M. 83; R. and 8. 137, 339). 
Further, the Court will not by granting petitioners a locus 
standi protect them against the effects of past legislation. 
But it has allowed an exception to this rule in cases, 
such as applications for powers of electric lighting or electric 
traction, where the omission to oppose past legislation is 
excused by an exceptionally rapid advance, both in scientific 
knowledge and in its practical applications (R. and 8. 102, 
167), and in cases where there has been a material change 
of circumstances, as by growth of population, &c. (R. and S$. 
VOL. IX.—NO. lI. E 
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125). One of the most curious features in the general 
practice of the referees is the rule, formerly closely adhered 
to, that the Court in pronouncing judgment gives no ex- 
planation of the grounds of its decision, but simply allows 
or refuses the /ocus standi of the petitioners. This practice 
not only involved the loss of what might have been valuable 
expressions of opinion on points of principle; but often led 
to ambiguous results. Thus when several grounds of op- 
position were relied on by petitioners—which is almost 
invariably the case—and the Court simply allowed their 
locus standi, it was doubtful to what ground effect was 
given. The rule, however, has now been largely departed 
from. During the course of the argument, the members of 
the Court often give expression to obiter dicta, and their 
decisions are frequently accompanied by an indication of 
what is uppermost in their minds. This, however, is not 
done as a matter of system but only “of grace and 
favour” (see evidence of Mr. Pembroke Stephens, Q.C., 
before Select Committee on Private Bill Legislation, 1888, 
p. 250). The Court has no power to give costs to either 
party. By an Act of 1867 which regulated its functions 
(30 & 31 Vict. c. 136), it was indeed empowered to award 
costs in the same way as Select Committees; but only in 
cases where it was entitled to enquire into the whole 
subject-matter of a bill. The latter function ceased in 1868, 
and with it ceased the power of the referees to award 





expenses, 

The most of these general features of the practice of the: 
Court are founded on custom and have given rise to but few 
decisions. A much more fertile source of dispute are the 
papers forming the record of the proceedings and the regu- 
lations regarding their form, time of deposit, &e. Such 
regulations ave partly Jaid down directly in the standing 
orders, and partly in rules which the Chairman of Ways and 
Means is by Standing Order 88 authorised to frame. If 
any of these are infringed, a preliminary objection will be 
taken either by the promoters or by the petitioners. Regu- 
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lations regarding the lodging of papers are strictly enforced 
(R. and 8. 159). Apart from this class, the regulations may 
relate either to the form or the substance of the petition or 
objections. In form, the petition must conform to the rules 
and orders of the House applicable to petitions generally 
(S.0. 129; Erskine May, 496,752). The parties, any number 
of whom may be combined in one petition, should be accurately 
designed and must duly sign the petition. Over the subscrip- 
tion in particular, and especially over signatures executed in 
a representative or delegated capacity, many questions have 
arisen. The general rule may be stated thus—personal 
subscription is necessary, and when that is impossible, the 
requisite authority to subscribe should, except perhaps in 
the case of a mandate implied by law or conferred by statute, 
be distinctly alleged, and must, if it is questioned, be proved. 
Thus in the case where authority is given by resolution of a 
public meeting of inhabitants of a district to certain persons 
to oppose a bill on their behalf, the absence of all reference 
to the delegated authority will be fatal (R. and M. 306). But 
the Court is not too technical. ‘ All it wants to do is to 
satisfy itself that there was sufficient authority for the 
presentation of any petition that comes before it” (R. and M. 
16). In Scotland the signature of a quorum of trustees is 
sufficient (R. and M. 130), though in England it would seem 
that the signatories must have the consent and concurrence 
of the other trustees. As regards its character and substance, 
the petition may be directed either against the whole bill or 
against certain parts of it, or it may simply seek protective 
clauses. If a general locus standi (1.e., against the whole 
bill) is desired, the petition should contain a distinct prayer 
against the preamble. ‘The petition should distinctly specify 
the characters in which the petitioners oppose the bill—as 
landowners, frontagers, traders, ratepayers, competing body 
with statutory privileges, dissenting minority of a company 
with interests distinct from those of the general body of 
shareholders, &c.,—and the grounds of their objections to its 
provisions (8.0. 128), or, in other words, the special injuries 
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which the proposed bill will inflict upon them, as by taking 
of lands, depreciation of house property through increased 
taxation, prejudice to trade interests, infringement of 
statutory privileges, detriment to district administered by a 
local authority, &e. (Clifford and Stephens, 11; Smethurst, 
6; Erskine May, 753). Petitioners are only heard upon the 
grounds so stated (S.O. 128). Ifthe grounds are not suffi- 
ciently specific, provision is made by Standing Order 128 for 
the committee on the bill afterwards getting an amended 
statement. But a total omission is fatal. Thus, a railway 
company, even though it had received a notice to treat as a 
landowner, was thrown out because it omitted to state that 
its lands would be taken (R. and 8. 88). The Court does 
not, however, insist, though it prefers, that the cpsrssoma 
verba of a standing order should be used in a petition based 
upon it (R. and 8. 202). The notice of objections must like- 
wise state clearly the grounds upon which it proceeds ; 
and its statements should be specifically directed against the 
allegations made in the petition, the petitioners being “at 
liberty to assume anything not traversed in the notices of 
objection ” (2 C. and 8. 133, 168, 278). On the other hand, 
the objections need not go beyond the petition, because the 
Court will not allow a proof of any new matter introduced 
(1 C. and R. 67). 

The necessity for care in the preparation of these docu- 
ments is still further emphasised by the general rule of 
practice—enforced even more strictly than it is in an ordinary 
Court of law—that the parties are bound down to the state- 
ments made in the pleadings. This rule applies not only to 
the petition, but also to the bill itself, on which the referees 
as distinguished from a select committee have no power to 
authorise alterations. The bill must accordingly be taken as 
deposited, and the promoters cannot escape opposition by 
offering to alter it so as to obviate the petitioner's objec- 
tions. The latter are entitled to a locus standi to see that 
the bill is duly altered in committee (R. and 8. 98; 
S. and A. 19). In special cases, however, as when the 
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original bill has been deposited to a large extent in blank, 
the standing orders committee may grant leave to petition 
against the amended bill, in which case, of course, it alone is 
considered by the Court (R. and M. 217). Persons who have 
uready filed a petition are not precluded from presenting 
and insisting in another. Nor, when a bill has already been 
before the other House of Parliament, is a petitioner barred 
from opposing it in the second House by reason of his having 
failed to petition, or petitioned unsuccessfully in the first 
(Smeth., App., 162; Erskine May, 740). 

The locus standi allowed to petitioners is either general 
or limited. Without being exvressly limited by the Court, 
it may be virtually limited py the terms of the petition, 
because the petitioner will not be allowed to travel beyond 
his pleadings. Where the petitioner has already opposed the 
bill in the other House his right to a /ocus standi may also 
be limited by his actings there. If he has simply in the 
House of Lords unsuccessfully opposed the preamble his 
rights will not be prejudiced. If, in the first House, having 
failed in the discussion of the preamble he had gone on to 
“discuss clauses,” he was formerly barred from objecting to 
the preamble in the second (2 C. and R. 27); but in such 
circumstances the right to oppose the preamble in the House 
of Commons is now specially reserved to him by standing 
order (S.O. 148, A). There remains the case where the 
petitioner has not only discussed clauses in the first House, 
but has agreed to take a protective clause in satisfaction of 
his demands. In this case all further right of opposition is 
excluded (Smeth., App. 95). But the agreement to accept 
the clause must be clear (3 C. and R. 462). Independently of 
these cases the locus standi of petitioners may be limited in 
the discretion of the Court. In one case, however—viz., 
where the bill proposes to take lands belonging to the 
petitioner, it is an invariable rule that the Court allows a 
general locus stand. At one time the application of this 
rule to omnibus bills (z.e., bills including several different 
schemes) was somewhat doubtful; but it was finally deter- 
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mined in the affirmative in the often quoted “ post case” 
(1 C. and S. 62). In that case powers were taken in an 
omnibus bill promoted by a railway company to remove a 
bridge carrying a road over a line of railway. The bill was 
opposed by another railway company which owned jointly 
with the promoting company the land upon which rested 
the piers of the bridge. A general locus standi was allowed 
to the petitioners; and it was laid down by the Court that the 
proposed removal of a mere post from a petitioner’s property 
would confer upon him full right of opposition to the widest 
possible omnibus bill. In the case of an ordinary landowner 
the principle applies whether his land is actually taken or a 
servitude is constituted over it (2 C. and 8. 219; 1 C. and R. 
148). The case of railway companies is specially provided 
for by Standing Order 133, which bears that ‘‘ wherever a 
railway bill contains provisions for taking or using any part 
of the lands of another company, or for running engines or 
carriages upon or across the same, or for granting other 
facilities, such company shall be entitled to be heard upon 
their petition against such provisions or against the preamble 
and clauses of such bill.” Prior to 1872 the standing order 
did not contain the words “such provision or” now occur- 
ring towards the end of it, and it was contended that the 
insertion of these words was meant to give the Court a 
general discretion to limit the locus standi in the case of such 
bills. It has now, however, been settled by a series of cases 
that this discretion will only be exercised where the bill 
merely confers running powers or facilities, or constitutes a 
servitude by means of a junction or crossing. When land is 
actually taken, a railway company is in the same position as 
any other landowner (2 C. and 8. 256; R. and S. 14, 117, 152). 
In all cases other than those of interference with real pro- 
perty, it lies within the discretion of the Court to limit the 
locus standi or not as it thinks fit. The limitation is gener- 
ally expressed with reference to the clauses, sometimes with 
reference to the objects (R. and M. 129) of the bill. The 
Court will not limit the locus stand: by restricting the 
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petitioners to certain of the grounds of objection stated in 
their petition (R. and M. 154). 

The general grounds may now be considered upon which 
the claim to a locus standi against a bill may be based. As 
a preliminary definition of the general principle may be taken 
the following statement by Mr. Rickards in 1868. “ The 
principle of /ocus stand: is that there is something in 
the bill which, if passed into law, would injure the parties 
petitioning” (1 C. and 8. 147). The statement, of course, 
does not go far. The question still remains: What antici- 
pated injury will constitute a legitimate ground of opposition 
to a bill? The most obvious and common case of injury 
occurs where land is interfered with. If the land is taken 
there is no room for doubt. But there are many possible 
cases of interference, direct and indirect, which fall short of 
actual taking, some of which might, while others might not, 
entitle the complainer to a remedy at common law. It may 
serve as a general answer to the question above stated applied 
to such cases, if the right to a locus standi is compared, on the 
one hand with the right to resist encroachment at common 
law, and on the other with the statutory right to compensation 
under the Acts authorising compulsory acquisition of lands. 
As regards the right to compensation, it is well settled that 
to entitle a claimant to damages, the interference must be 
such as would have been actionable at common law (Ricket, 
2 H.L. 175), though an exception is allowed to the rule where 
land is taken, and damage is done by acts thereon to land 
retained (Cowper Essex, 14 Ap. Ca. 153). On the other 
hand, it by no means follows e converso that a right to 
compensation will lie in every case in which, but for the 
statutory powers, there would have been a right to proceed 
by way of action (Lord Cranworth in Caledonian Ry. Co., 
2 Macq. 235; Hammersmith Ry. Co., 4 H.L. 171). The 
right to a locus standi, while in the main it follows similar 
lines, is at once more widely and more narrowly construed. 
It is similar because in most cases it follows closely the rules 
of the common law. Instructive examples of this principle 
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will be found in the decisions of the referees relating to under- 
ground water, and to abandonment bills hereafter referred to. 
On the other hand, the referees have intimated that they do 
not consider themselves bound by decisions of the Courts of 
law (R. and M. 95), and they have allowed a locus standi in 
many cases where the possibility of injury was much too 
remote to found an action at common law. Nay, in some 
cases, the Court, in granting a locus stundi, seems to have 
been influenced by the argument either that there was no 
other legal remedy for anticipated injury (2 C. and 8. 189), 
or that statutory compensation was not in the circumstances 
a sutticient remedy (1 C. and R. 258); though it cannot be 
said that these considerations have been adopted as principles 
of decision. While, however, the right to oppose is subject 
to these extensions, it is, in many cases, more strictly 
construed than the right to compensation. For while the 


latter (see definition approved of in Metropolitan Board of 


Works, 7 H.L. 243) covers many kinds of injurious affection, 
the general rule governing /ocus standi is that it will not be 
conceded to petitioners against a bill which does not empower 
the promoters to take their land, but simply authorises thie 
construction of works which will or may injuriously affect 
their property (Clifford and Stephens, 39; Smethurst, 36 ; 
Erskine May, 138). In other words, as a general rule, 
indirect injury is not a ground for according a locus standi. 
This principle has been given effect to in a long series of 
cases in which petitioners have alleged serious injury from 
deprivation of access, from loss of support, from obstruction 
to light and air, from vibration, and from loss of amenity 
and salubrity caused by unsightly buildings and noxious 
works. The rule is, however, subject to many exceptions, 
partly under the standing orders, and partly by decision of 
the Court. Indeed, in the cases where loss of public access 
has been alleged, the Court has applied a test very similar 
to the criterion of ‘special value” laid down by Lord 
Penzance in Metropolitan Board of Works (cited supra), 
thus assimilating the right to oppose and the right to 
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compensation. While the general rule regarding indirect 
injury is firmly established, the Court is by no means strict 
to enquire whether an anticipated injury will probably be 
sustained. Its occurrence may be remote or uncertain. 
But so long as a prima facie case of probable injury 
is made out —even though it is “only possible, though 
perhaps not very probable”—the Court will allow a 
locus stand: so that the amount of it may be ascer- 
tained by evidence (R. and M. 92; R. and 8. 60). Thus 
colliery lessees were allowed a locus standi against a bill for 
the construction of a reservoir, from the possible bursting of 
which they apprehended injury to life and property (R. and 
S. 320). All these are cases of physical interference, actual 
or apprehended. But there may be clear injury apart from 
merely physical affection. Thus, injury to property arising 
from liability to increased taxation is regarded as sufficiently 
direct to found a claim to locus standi. It is scarcely 
necessary to add that direct injury to any incorporeal right, 
whether arising out of the ownership of real property or not, 
likewise confers a right to oppose. 

So far, the right to a locus standi may be said to travel 
generally along the same lines as rights which can be 
maintained at common law. But it goes much further. The 
theory of private bill legislation is that the fullest representa- 
tion of private interests should be allowed so as to enable the 
committee in charge of the bill to weigh the private annoy- 
ance which the undertaking will cause against the public 
good which it will achieve. In the words of Justice 
Blackburn (Duke of Buccleuch, L.R. 5 Ex. 221), “Those 
committees have to determine whether the undertaking is 
such that for the public good the promoters cught to have 
parhamentary powers to carry it out, and, amongst others, 
the power to take lands. If any one can show the committee 
that the amount of private annoyance from the execution of 
the undertaking will exceed the public good, it is a reason 
for rejecting the bill altogether. If the private annoyance 
to a particular individual is shown to be great, though not 
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sufficient to cause the rejection of the bill, it is a reason for 
inserting special clauses in favour of that individual.” Accord- 
ingly, direct injury to trade interests consequent upon Parlia- 
mentary authority to erect works, or levy tolls, and indirect 
injury due to the competition of undertakings proposed to 
be statutorily sanctioned, are both leading grounds of opposi- 
tion. The former ground is not only open by custom to 
traders petitioning as a class, but is also under the standing 
orders (S.O. 183 A, 133 B) available to representative 
bodies such as chambers of commerce, agriculture, or ship- 
ping, or mining associations, alleging injury to the trades 
with which they are connected. The latter ground— 
competition—which was first firmly established under 
standing order in 1853 (S.O. 130), is of yet wider applica- 
tion. Nor is the Court restricted to the consideration of 
private injuries. Under the standing orders (8.0. 134, 134 
A, 134 B, 134 C), local authorities, including county councils, 
and bodies of inhabitants alleging injury to their respective 
towns or districts may also be heard. In the case of lighting 
or water supply bills, the referees have no discretion, and 
are bound to allow such bodies a locus standi. In other 
cases, they have a discretion to grant or withhold it; but 
this discretion they have exercised by allowing repre- 
sentation on the widest possible grounds. They have 
even allowed a locus standi to a sanitary authority 
against a scheme which the promoters could, if they pleased, 
have carried out without Parliamentary sanction at all (R. 
and 8. 127). Opinions may vary as to whether, in the case 
of indirect injury to land, the Court has been sufficiently 
generous in conceding a right to oppose; but otherwise it 
would be difficult to imagine a system of representation 
wider or more elastic than that which it administers. 
Though not prone to make exceptions, it does not consider 
itself absolutely bound by precedent (R. and S. 46), and is 
thus free to provide for cases of hardship when they occur. 


A. H. B. ConsTaBie. 
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FOUNTAINHALL. 


CS!" JOHN NAPIER of Fountainhall’s Reports embrace 
0 not only the decisions of the Lords of Session, but also 
the proceedings before the Scottish Privy Council, the 
Criminal or Justiciary Court, and the Court of Exchequer 
betwixt 1678 and 1712,—a period in Scottish history which 
includes the gruesome Killing Time, the glorious Revolution, 
and the sorrowful Union. The collection is interspersed 
with a variety of historical facts in chronicle shape, and 
many curious anecdotes. The dramatic incidents of the 
fierce war waged by King and Council against the uncom- 
promising Presbyterians, which led to the acceptance by 
moderate men (such as Fountainhall himself) of a King 
without hereditary but with parliamentary right, and of a 
legislative and fiscal union between the two kingdoms, are 
related by the author as an eye-witness and participator ; 
and he has been largely drawn upon by the historians. 
Indeed, the paragraphs in which he exhibits great figures, 
such as Lauderdale and Perth, Mackenzie and Claverhouse, 
Argyle and Stair, the Duke of York himself, are apt to 
divert attention from his cool and shrewd “ observes” (as he 
calls them) of the proceedings and decisions of the Court of 
Session and the other tribunals. 

Born in 1646, and in time sent to Leyden to study the 
Civilians, Napier passed Advocate in 1668. From that time 
till the Revolution he was engaged in practice, and he played 
apart in some of the most stirring causes. He was one of 
the fifty advocates suspended from practice and banished 
from Edinburgh by Lauderdale and the Privy Council for 
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maintaining the right of appeal from the Court of Session to 
the Scottish Parliament. From June 1674 till January 
1676, he tells us, he was debarred his profession. 

This has been called “ one of the very few constitutional 
struggles in Scotland ;” but it is difficult to see what interest 
either prerogative or liberty had in it. At its institution the 
Court of Session had taken the place of a committee of the 
Estates called the Lords Auditors, whose judgments were in 
the nature of the case, and in the spirit of feudalism review- 
able by King and Estates in Great Council. Whilst 
“appeals” from the new Court were by Act of Parliament 
expressly barred, practice had sanctioned petitions to the 
Estates praying them to revise the law, and to revise it for 
the petitioner’s individual case. The proceeding was known 
as “a protest for remeid of law.” If a court, composed of 
lawyers dependent on the King’s goodwill, could not be per- 
suaded or influenced to lay down particular law for a great 
man, an assembly more amenable to his influence might be 
got todoit. In the result the Bar prevailed, the competency 
of such protests was recognised, and Fountainhall repeatedly 
notes their occurrence. But later he seems to have changed 
his mind as to their expediency. Referring, in 1681, to a 
proposal that the Parliament should expressly sanction 
appeals from the Session, he says: “ Yet some think our 
civil rights and interests as well and safely lodged in the 
Session as in a Parliament who judge more with a bias and 
in a hurry, and with less regard to law than the Lords of 
Session do ; and, indeed, I see Parliaments are very dangerous 
when legal private rights are questioned by courtiers who 
have interest.” 

In the Scotland of the time a man’s religion determined 
his politics. Napier was a Presbyterian, and took what 
before his death came to be called the Whig side, but with 
moderation. In 1681 he was one of the eight advocates 
employed for the Earl of Argyle in his famous trial,—a 
prosecution so outrageous as to stagger the not squeamish 
politicians at Whitehall. It will be remembered that the Earl, 
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being one of the Commissioners of the Treasury, was called 
on to take the Test—v.e., to renounce the Covenant, and 
acknowledge the royal supremacy. ‘‘ He did swear it, but 
with this explanation (which he openly declared), that he con- 
ceived this test did not hinder nor bind him up from endeavy- 
ouring alterations to the better either in Church or State.” 
And Fountainhall adds : 
if expounded of the monarchy or succession, seems dangerous.” 
The explanation or insinuation was in accordance with the 
practice of the time found, by interlocutor of the Lords of 
Justiciary, to be treasonable, and the assize or jury had 
nothing for it but to find the Earl guilty. “There was a 
great outcry against the Criminal Judges their timorous dis- 
honesty.” ‘Two days after, the Privy Council, with the Duke 
of York at their head, summoned before them the eight 
advocates “ for subscribing our opinion that his explanation 
“Tho’ some aimed 


“This insinuation quoad the State, 


contained nothing treasonable in it.” 
at imprisonment and depriving us, yet after we had spoke 
with his royal Highness, he was pleased to pass it, tho’ 
he said, if any bad use were made of our signed opinion 
by spreading it abroad in England to incense them or 
reproach the Duke or the Judges, he could not but blame 
us.” Some days after he is again before the Council, and 
questioned as to a document reflecting on the Government 
found amongst Argyle’s papers, but he “had never seen it 
before.” 

In October, 1681, we find Napier embarrassed by the 
patronage of Mackenzie, the King’s Advocate. ‘Colonel 
Gage, commander of a regiment for the King of Spain in 
Flanders, called the Duke of York’s regiment, having desired 
from the Duke some of those who were prisoners on account 
of their religion and fanaticism to be sent away with him as 
soldiers to fill up his number, the Duke called a Council for 
that effect, and six of them . the most of them young 
fellows, were brought with a purpose to sentence them to be 
delivered to him ; but they did so misbehave in declining the 
King, the Duke of York, and Council, and speaking such 
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notorious treason, that it altered the Council’s mind, and 

instead of sending them away, they ordained them all to be 
pannelled at the Criminal Court for treason. The King’s 
Advocate, being in Angus, sent over a deputation to me to 
pursue as his Substitute in that cause ; but God so ordered 
it that I was freed, and Sir William Purves eased me of the 
office.” 

About this time he had accepted knighthood, and become 
assessor to the magistrates of Edinburgh. In 1685 he was 
returned to Parliament to represent the shire of Haddington ; 
and he continued a member after he had been raised to the 
Bench, and until the Union, against which in the final division 
he voted. When the Duke of York became James VII. he 
made no secret of his opposition to the measures of the Court. 
He had the courage to appear in Court for the widowed 
Duchess of Monmouth and Buccleuch in questions as to the 
effect of the Duke’s attainder on her Scottish inheritance. In 
Parliament he spoke strongly against the King’s proposal to 
rescind the penal statutes against the Roman Catholics. A 
letter of the King’s having referred to his co-religionists by 
that name, a great debate sprang up as to how they were to be 
named in the Parliament’s answer. ‘I represented that there 
was no man within the house more desirous to have these cdious 
marks of division buried, and that we might all be united in 
the general name of Christian ; it was true the names under 
which they were known in our law were the designations of 
the Papistical Kirk, heresy, error, superstition, Popish 
idolatry, and maintainers of the cruel decrees of the 
Council of Trent; and though it was not suitable to the 
wisdom and gravity of the Parliament to give them a title 
implying as if they were the true Church and us but a sect, 
yet I wished some soft appellation with the least offence 
might be fallen on.” 

At this time too there is traced to his clerks (“my ser- 
vants”) “a paper containing reasons why the Parliament should 
not consent to the dispensing with the penal laws against 
Papists, and reflecting in the end on such Protestants as had 
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apostatised. The Chancellor(a) signed an order to Captain 
Graham to arrest them, apprehending possibly to reach 
myself for libelling, as he termed it. Some asked how far 
it consisted with the privilege of Parliament that a member 
of Parliament’s servants were clapped up. In England it is 
a clear breach.” He found it prudent to hide his voluminous 
manuscripts for a while. 

After the Revolution he was appointed a judge of the 
Court of Session. He took his seat as Lord Fountainhall on 
Ist November, 1689. Subsequently he had a commission as 
a Lord of Justiciary. He was offered by King William the 
high office of King’s Advocate, but would only accept it if he 
were allowed a free hand to prosecute the authors of the 
Massacre of Glencoe.(4) From the time of his leaving the Bar 
his Journal becomes more professional and less picturesque 
as he restricts his observations almost entirely to the decisions 
of the Supreme Civil Court. In September, 1722, he died. 

Of the many figures in general history which appear in 
his Journal none is more vivid than that of the Duke of York 
and Albany himself. It was in 1679 that the Duke came to 
Scotland, the object being that he should be away from 
Whitehall during the stormy debates on the Exclusion Bill. 
When he takes his seat at the Privy Council, as the King’s 
Commissioner, without taking the oaths of allegiance and 
supremacy, Fountainhall does not hesitate to record his 
opinion that the King’s letter dispensing with the Act of 
Parliament, so far as his brother was concerned, was a 
nullity, and that “in England they would not go so tamely 
over their Acts.” We see the Duke passing backwards 
and forwards from Holyrood to the Parliament House, 
holding the Parliament in the King’s name, presiding at 
the Privy Council whilst they deal with the Westland 
zealots, dropping into the Court of Session or the Justiciary 
Court to hear a particular case, and sometimes influencing 





(a) The Chancellor was Drummond, Ear] of Perth, who had apostatised. 
(b) This is traditional rather than historical (Omond’s “ Lord Advocates,” i. 242), 
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the judgment. On Lith February, 1681, he comes to the 
Session, and listens to a cause “which did take up nine 
forenoons to the Lords, longer than ever | observed them 
bestow upon any cause whatsoever. In it there was great 
heat, and many reflections on the parties, and satyrick 
repartees betwixt the King’s Advocate and Sir John Dal- 
rymple.”(@) Here is one scene, out of many such, at the 
Privy Council :—‘ L1th October, 1681. The Duke of York 
called a Council Extraordinary to send away four more 
of those unhappy people of so deluded principles with 

olonel Gage to Flanders. When they were brought in 
they began in that very same strain and dialect with their 
neighbours who were but hanged the day before; but the 
Duke caused hastily remove them, that they might not also 
hang themselves with their own tongues.” And the following 
is a scene in the street :—“ Four of the men called Sweet 
Singers(b) who had framed a most ridiculous paper, they 
turning more sober, retracted part of their former extrava- 
gancies, and before the Secret Council declared they thought 
it not lawful to rise up im arms agaist the Magistrates’ 
authority, tho’ in ther printed testimony the spirit did 
then suggest the contrary to them. Some of their women- 
singers were so rude as to throw out broken chandlers and 
other trash at the Duke of York’s coach as it passed by the 
Canongate prison, for which they were severely lashed.” 
The Duke does sometimes appear in a favourable light. 
When Argyle’s step-daughter assists him to escape from 





(a) The King’s Advocate is Mackenzie. Sir John Dalrymple is Lord Stair’s 
eldest son, afterwards associated with Glencoe. 

(b) The fantastical tenets of these people are mentioned by Arnot. They not 
only refused ito acknowledge the tyrant Charles Stuart, but all that were in 
authority throughout the world. They renounced not only the Covenant, but 
the Shorter Catechism and the Acts of the Assemblies. They objected to the 
heathenish designation of the days of the week and month—e.g., Sunday and 
January. They renounced all the customs and fashions of this generation, their 
ways of eating, drinking, and sleeping. They objected to the printing in copies 
of the Scriptures of chapters, verses, and contents, because “it is only done by 
human wisdom, and was a changing of the books after the Holy Ghost had placed 
them” (History of Edinburgh, 122 ; Wodrow, ii. 221). 
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the Castle, the ruffians of the Council propose to have her 
lashed, but James interferes. M‘Gill of Rankeillor petitions 
the Council, stating that his son having been so unfortunate 
as to kill Balfour of Denmiln, had had a remission on condi- 
tion of never again being seen in Fife, and that he himself 
was now a-dying, and begging they would allow his son to 
come and see him. “ The Council doubted if they might do 
this; but the Duke aflirming that he believed the King 
would not refuse this desire of an old dying gentleman, they 
granted it in thir terms, that he should go with a guard like 
a prisoner, and stay but twenty-four hours, and then depart 
out of Fife, where the friends of him that was killed resided.” 
Fountainhall leaves us his opinion of James's character. 
“Some wise men observed that the Duke of York might 
have honesty, justice, and courage enough, and his father’s 
peremptoriness, but that he had neither great conduct nor a 
deep reach in affairs, but was a silly man.” 

The case of James Douglas, son of William Douglas, the 
advocate and poet, may be selected as a specimen of the 
cold-blooded cruelty and oppression exhibited in the criminal 
Court of the time. This youth, only nineteen, had been 
found guilty of murdering his step-brother, and sentenced to 
be beheaded at the Cross. It is clear he was insane; but 
that was hardly a defence in those days.(a) Whilst awaiting 
his fate in the Tolbooth, he confesses in presence of a quorum 
of the lords of justiciary, that he had previously out of revenge 
stolen some books from Henry Graham’s writing-chamber and 
set fire toit. This confession is reduced to writing and signed 
by him. He isa “landed man,” worth £2000 sterling and 
more, which would fall to his sisters, as there is no escheat 
under the sentence. But wilful fire-raismg and theft by a 
landed man are statutory treasons, either of them sufficient 
to forfeit his estates and carry them off from his sisters. A 
vile scheme is hit upon by the King’s Advocate, the learned, 


(a) “In Scotland having no Bedlam, we commit the better sort of mad people 
to the care and tameing of chirurgeons, and the inferior to the scourge” 
(Fountainhall, i. 137). 
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eloquent, and witty Mackenzie, and the Marquis of Douglas, 
head of that noble house, the unfortunate youth’s debtor, 
and probably his kinsman. 

“They obtain from the Privy Council a reprieve to him 
for some days, which the youth himself was very desirous 
of, giving them ground to imagine he would confess it over 
again ;” and they reckon “‘ that the Marquis of Queensberry’s 
favour might get the gift of his forfeiture from his Majesty. 
Whereupon they give him a new indictment of treason upon 
the foresaid two grounds; but when he appeared, he was so 
taught that all the pains the Karl of Perth, Justice-General, 
could take on him, could not extort a confession from him 
judicially in presence of the assize, or that the former con- 
fession he had emitted in the Tolbooth and signed was his, 
for he neither would own nor deny it, but desired they might 
prove it.” The defence was conducted with notable skill. 
His counsel’s cue was first of all delay; so they pled his 
youth and his frequent relapses into melancholy and hypo- 
chrondriac fits. The judges repelled the exculpation—ze., 
refused to admit such evidence,—‘‘wherein the Advocate said 
to me in private he thought them unjust.” Then the King’s 
Advocate produces the signed confession as evidence of the 
dittay. The defence object to it as not a judicial confession 
which should or might convince the jury who have neither seen 
him subscribe it nor heard him confess it. The judges find it 
was a judicial confession, but are “so cautious and circumspect 
that neither did they suffer the clerk to minute this interlocutor, 
nor would they add the words a probative confession (which 
would have determined all the ambiguity), which the King’s 
Advocate thinking sufficient, he closes and renounces further 
probation and repeats to the assize the written confession 
with the lords’ interlocutor.” ‘hen Sir David Thoirs, the 
counsel for the defence takes instruments—(z.e., calls the 
world to witness), that the prosecution have renounced 
further probation, and urges to the jury that the document 
is not sufficient to satisfy their consciences, it being neither 
emitted nor adhered to in their presence ; and in support of 
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his proposition he quotes with great effect Mackenzie’s own 
treatise on the criminal law. 

Mackenzie sees he has mismanaged. ‘‘ The King’s Advo- 
cate finding he had mistaken himself, raged and swore and 
railed at Sir David Thoirs, and studied to irritate the criminal 
Lords against him, as if he had harangued to reproach the 
Court and their interlocutor, and denied that all probation 
needed to be in presence of the assize . . . and he threatened 
the assizers with an assize of error if they became like the 
seditious, ignoramus juries at London, and that he would 
infallibly prosecute them, and get them severely punished ; 

and if there was any need, ex superabundanti, he 
would yet lead the clerk of the Court and his servant, John 
Anderson, and the lords on the bench, as witnesses, that 
they all heard the panel confess the fact.” But all would 
not do. The jury courageously return a verdict for the 
prisoner,—in technical language they ‘“‘cleanse” him from the 
libel. ‘The Advocate stormed and swore... but thir 
transports of passion were smiled at, and were judged of no 
great service to his Majesty’s government.” The poor youth 
was executed on the original sentence. Fountainhall jots 
down three grounds in law not put forward, but which 
should in any case have barred a “filing” verdict; all of 
them seem to be sound. 

The same Marquis of Douglas appears as petitioner to the 
Privy Council for a curious boon. His chamberlain, Laurie 
of Blackwood, is indicted for harbouring intercommuned per- 
sons and fugitive ministers who had been at Bothwell Brig 
and for accepting rent from them. His main defence is that 
these persons must be convicted before he could be so: “ for 
put the case, Blackwood should be now found guilty of 
resetting such a rebel, and afterwards that person should be 
tried and found innocent guid juris then?” ‘In this cause 
the King’s Advocate brought in several witnesses, prisoners, 
by a squade of the King’s Guard which had not usually been 
practised before.” ‘The Statesmen over-ruled” the judges 
to decide against the prisoner; and “upon a very political 
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design as I suppose thinking this will prove one of the most 
effectual ways to banish all these rebels out of Scotland . . . 
a great advantage for the future peace and tranquillity of our 
country.” Than Blackwood none was “less regretted or 
worse beloved ;” but he “had been very wary, cautious, and 
circumspect in his walking (though of disaffected principles).” 
The prosecution “frightened and alarmed many; for they 
considered that there were few in the six Western shires but 
were more guilty of that sort of converse with those who had 
been at Bothwell Brig than he.”(@) Fountainhall was a 
Whig and a Presbyterian, but he.seems to contemplate with 
equanimity the extermination of the population of these 
counties. Blackwood was sentenced to be beheaded, but 
with twenty days’ time to apply for a pardon. He did make 
an application to the Council; “but it was not judged 
humble and submissive enough, and so it got no answer.” 


The Marquis, however, intervenes. He presents a petition 
for a reprieve because Blackwood “ had been his chamberlain 
for these ten or twelve years byegone and had not given him 
his accounts, and it would require some time.” Will it be 
believed? Blackwood is reprieved for a month, then for six 
months, and we hear no more of him. 


GEORGE LAW. 





(a) Claverhouse, in maintaining a complaint to the Council against Sir John 
Dalrymple for weakening the hands of government, says :—-“‘ There were as many 
elephants and crocodiles in Galloway as loyal or regular persons” (i. 201). 
































THE CONSTITUTION OF FRANCE((a) 


Few facts in comparative political science are more interesting than the 
striking differences between the British, the United States, and the French 
polities—three of the most advanced in the world, all descended from the 
Anglo-Saxon institutions of a thousand years ago, all agreeing in their 
fundamental principles, yet all differing widely in the application of these 
principles. The British constitution, on the plane of development it had 
reached at the beginning of George III.’s reign, formed the model of the 
American and of the French alike. In America, it was forthwith stereo- 
typed—as it was then imperfectly understood —in the form of a rigid written 
system, with legislative and executive powers strictly separated, with 
irremovable President, Senate, and House of Representatives, disconnected 
and incoherent, without ministers in Congress, without ministerial respon- 
sibility, without the possibility of a definite party in office or a definite 
policy, without a government to support, oppose, or turn out ; whereas in 
France the British model was indeed adopted and utilised, but it was carefully 
moulded anew, and it has since been recast a dozen times, in accordance 
with the logical and scientific genius of the French people. From seed 
brought over by our forefathers from their primitive Germanic and 
Scandinavian homes has sprung a mighty tree, knotted and gnarled, but still 
full of vitality, while the American cutting, transplanted into foreign soil, 
appears to us, in spite of the marvellous progress of the people, to be but a 
stunted and stationary sapling. While cordially admiring some of the 
American institutions and the genius of their founders, the student of 
political science, who has been taught that unity, continuity, and organic 
coherence are the essentials of political development, stands aghast at the 
lack of these in the United States polity, and wonders how long such a 
system can last. The French philosophers and politicians of the eighteenth 
century have often been severely censured for rudely snapping the thread 
of their national history by importing from perfidious Albion and from 
America institutions foreign to their own soil. But what truly enlightened 
nation will disdain to appropriate and assimilate as many foreign elements 
as are essential to its development, nay, to its very existence? Chiefly made 
and nurtured by their mother-country, the United States have grown and 
thriven enormously by such appropriation and assimilation, at the expense, 
and also to the great advantage, of Europe generally. And as our own 
country imports two-thirds of its food from abroad, so too, though less 
consciously, it has ever derived, and is still deriving, its intellectual 
sustenance from other countries, from France in particular, and latterly 


(a) With special reference to the ‘‘Eléments de Droit Constitutionnel, par A. 
Esmein. Paris : Larose et Forcel, 1896.” 
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from Germany and America, not to speak of the priceless heritage handed 
down to us by classical antiquity. Can we blame the French philosophers 
and politicians for discarding what they found antiquated and effete in 
their own institutions, and boldly striking out a new path for themselves, 
Was it not rather true political insight that led men like Montesquieu, 
Voltaire, and Rousseau to recommend the adoption of sound principles 
which they had discovered in other polities than their own? In fact, the 
unity and continuity of history is a phrase often abused and misunderstood. 
Those who would apply it strictly to their own little local history would 
require rigidly to exclude all foreign elements ; they would deprive us of 
our potato and our tobacco; they would deprive France and all civilised 
Europe of their beneficent nineteenth century constitutions. Finding 
their political edifice in a tottering and ruinous condition, the French 
were therefore wise in importing materials for its repair from abroad, 
none being available in their own country; but the masterly 
constitution-makers of the Revolution period, such as Condorcet, 
Boissy d’Anglas, and the Abbé Si¢yés, arranged and utilised them 
in a logical and scientific manner hitherto unknown on either side of 
the Atlantic. Had they been Chauvinists of the foolish modern school 
they would have scorned the help of British and American models, and the 
advice of men like Franklin and Paine, and would have sought political 
salvation within their own country. And what would they have found ? 
That France had not possessed a shred of popular or representative govern- 
ment since the final dissolution of the States-General in 1615. To re-estab- 
lish the Estates after an interval of a hundred and seventy-four years would 
have been an anachronism. Statesmen, therefore, proceeded ‘o enquire how 
similar representative bodies were faring in Britain and America, where 
they had happily never been suppressed, and wisely and patriotically to 
frame their constitutions of 1791, 1793, and 1795 upon these foreign 
models. But, since then, at least nine different constitutions have been 
successively promulgated, and French writers themselves often deplore their 
constitutional instability. But throughout all these constitutions, save only 
in the imperial editions of 1804 and 1852, we find the invariable keynotes 
of national sovereignty, representative government, equality before the law, 
and ministerial responsibility. This cannot fairly be called constitutional 
instability, for, from first to last, the fundamentals are unchanged. Surely 
a work that has been re-edited a dozen times between 1789 and 1889 (the 
dates of the first Revolution and the last constitutional amendment 
respectively) is more likely to satisfy modern needs than a single edition 
published and stereotyped in the year 1787 (the date of the American con- 
stitution). 

In point of fact, the present French Constitution of 1875, with its 
subsequent amendments, is an almost perfect masterpiece. In the main, it 
is much more similar to our own modern Constitution than to the American, 
though, of course, differing from ours in the two main points of an elective 





THE CONSTITUTION OF FRANCE, 


President and an elective Upper Chamber or Senate. Among minor points 
of interest, there is universal suffrage, and there is but one register for 
both parliamentary and municipal purposes (women being excluded), but a 
six months’ residence is a necessary qualification; the deputies to the 
Lower Chamber (576 in number, including six from Algeria and ten from 
the colonies), are elected for four years only ; they are paid £360 a-year 
each ; soldiers and sailors on active service are ineligible ; ministers may 
speak and “are responsible ” in either Chamber ; the Constitution can only 
be amended by special machinery—(1) an absolute majority in each 
Chamber separately, and (2) an absolute majority in the two Chambers 
united as an “ Assemblée Nationale.” But we confine ourselves mean- 
while to the two main points mentioned above. As for the President, his 
powers resemble those of our own Sovereign rather than those of the 
American President. He is a strictly limited ruler, acting solely through 
responsible ministers, while the American President acts in many respects 
independently, his ministers being merely his own private secretaries. But 
perhaps the most striking point of all is the admirable simplicity of 
a French Presidential election (by a majority of the two Chambers united) 
as contrasted with the cumbrous and complex American system, which 
moreover may easily result in the anomaly of an election by a minority of 
electors. The other main point of interest is the elective character and the 
constitutional position of the French Upper Chamber or Senate. How does 
the system work? The Senators (300 in number, including three from 
Algeria and four from the colonies) are elected by electoral colleges in each 
department, consisting of—(1) the Deputies, (2) the general councillors, 
(3) the councillors of arrondissement, and (4) delegates elected by each 
town-council. They are elected for nine years, and are paid at the same 
rate as the Deputies ; and one-third of the Senate retires every three years. 
Their functions resemble those of our own House of Lords; but they may 
revise, though not originate, financial measures. 

It is here, more particularly, that Professor Esmein’s able and lucid 
treatise comes to our aid. Which Chamber is the more powerful? Which, 
in the event of a difference of opinion, must give way? The Lower 
Chamber, as M. Esmein clearly demonstrates, must always ultimately 
prevail, as being more in touch with the people and the more direct 
exponents of the national will. It is, in fact, the real monarch, but its 
monarchy is limited, being unable to act without the counsel and consent 
of the Senate. But, by the letter of the constitution itself, that counsel 
and consent may become perilously like dictation and obstruction. And 
this is exemplified by the conflicts which took place between the two 
Chambers in February and March last. Says the constitution :—(1) 
Ministers are responsible to the Chambers; (2) The president (by advice 
of his cabinet, of course) may dissolve the Lower Chamber with the con- 
currence of the Senate ; (3) The Senate cannot be dissolved, senators being 
irremovable for nine years. A certain superiority over the Lower Chamber, 
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and a more permanent and dignified character are thus given to the Senate ; 
but is it more powerful? The recent question between the two Chambers, 
as will be remembered, was briefly this. Can the Senate alone turn out a 
minister by a vote of no confidence? After heated debates in both 
Chambers, and several votes of no confidence in the Ministry passed by 
the Upper, the Ministry being supported by a majority in the popular 
Chamber declined to resign, and the Senate, though vigorously protesting 
against this as unconstitutional, was obliged to acquiese. The Senate was, 
indeed, backed by the actual words of the Constitution, but their claim was 
contrary to its spirit. And for this reason. If an indissoluble legislative 
Chamber can turn out the executive Ministry at pleasure, it becomes the 
supreme power in the nation, and may conceivably abuse that power. 
Both the Ministry and the Lower Chamber would be absolutely at its 
mercy. On the other hand, if a dissoluble- Chamber censure the Ministry, 
the Ministry possesses the countervailing power of dissolving the Chamber 
and appealing to the country. It would, therefore, appear that the other- 
wise admirable French constitution might usefully be amended to the 
effect, either—(1) that the power of turning out a Ministry (with its corollary 
of a probable dissolution) belongs to the Chamber of Deputies alone ; or, 
(2) that, if ministers are to be responsible to the Senate as well as to the 
Chamber of Deputies, the former must be dissoluble as well as the latter. 
The second of these alternatives has already been adopted by the Belgian 
Constitution (Art. 71), and has hitherto worked well enough in practice, 
but as a dual control over the executive—a dual ministerial responsibility 
—might obviously lead to serious complications, the former alternative 
would certainly appear to be the sounder and safer. 

Among the many other subjects treated by Professor Esmein, are the 
sovereignty of the nation, the duties of Members of Parliament, and the 
representative principle, all of which he places in a new light. He points 
out that the sovereign or collective will of the nation is entirely different in 
quantity and in quality from the aggregate of individual wills, and is exercised 
for far higher purposes. From the persons capable of expressing that will 
he excludes, not only criminals and persons in statu pupillari, but women 
also, on the ground that, as a rule, they are too fully occupied with their 
domestic duties. As the paterfamilias rules over his own household, so he 
is the only fit and proper person to represent that household, either as an 
elector or as a deputy in the councils of the nation. And, as a corollary to 
this doctrine, M. Esmein rightly insists that each Member of Parliament 
must not be the mere delegate or mandatory of his constituents, nor 
represent any other aggregate of individual wills or interests, but must freely 
and honestly exercise his independent judgment as a representative of the 
national will. Even a century and a-half ago, was not George II. right 
when he bitterly exclaimed, ‘‘ Ministers are the kings in this country”? 
M. Esmein works out the principle of representation in other interesting 
directions also. Not only every paterfamilias, every elector, every Member 
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5 of Parliament but all public authorities, judges, juries and officials, are 
5 representatives as well as executors of the national will. If taught to realise 
; his office as a sacred trust, every such representative will do his utmost to 
h sy contribute to the national welfare, instead of, as too often happens, serving 
merely official, class, or even private interests. To all students of political 
science, M. Esmein’s scholarly work is cordially recommended. 

Thus far we have dealt mainly with general constitutional principles. 
Let us in conclusion briefly notice two important articles by Dr. M. Michon 
on an interesting subject of somewhat narrower range —the initiative 
legislation.(a) Distrusting the executive, like the Americans, the framers 
of the constitutions of the Revolution gave the sole initiative in legislation 
to the Chambers. Distrusting the Chambers, the charte of Louis XVIII. 
reserved the sole initiative to the king. By the charte of 1830 and the 
subsequent constitutions, the right of initiative is secured to both the 
ministry and the Chambers. But, as Dr. Michon states, the Parliamentary 
initiative has led to deplorable results in France. Legislation initiated by 
private members, however beneficial, is generally crude and ill-digested. He 





is therefore disposed to commit the duty of initiating legislation to the ministry 
alone, that body being no longer the instrument of the will of a man or less 
absolute sovereign, but the representative and servant of the people, while he 
would still reserve to the Chambers perfect liberty of discussion and amend- 
ment. As an alternative, he examines the feasibility of entrusting the task 
i of drafting, but not politically criticising measures initiated by private 
members to some responsible committee; but here he encounters serious 
difficulties, for how are editorial and revisory powers to be kept strictly 


ce distinct from political? In conclusion, he accordingly recommends that all 
ge | bills should be carefully revised and put in proper shape (as is done by the 


Conseil Fédéral in Switzerland and the Lagthing in Norway) by the Conseil 
@ Etat before being submitted to the Chambers for discussion. Reference 


— 


to this Conset1—which may be described as a kind of miniature Privy 
Council — is at present permissive, and therefore practically useless ; 
Dr. Michon would make it compulsory. His able articles may be read 
with profit by British as well as by French statesmen ; and to such lucid 
i and scientific authorities as Professor Esmein and Dr. Michon, all students 
ia of political science are greatly indebted. 
J. KirKPATRICK. 











(a) “ L’initiative Parlementaire en France depuis 1789,” par M. Michon, in the 
Revue du Droit Public, July and September numbers, 1896. 











PARI PASSU BONDS—A NEW METHOD. 


“]T HAVE mentioned,” says Professor Bell in his Lectures on Conveyancing 
(p. 1170), “that the securities over lands are preferable according to the 
date of the registration of the sasine or bond, as the case may be, and the 
principle of giving preference according to priority in point of registration 
has been rigidly carried out.” . . . ‘“ When, therefore, it is intended that 
several securities to be created over the same lands by separate bonds and 
dispositions in security shall be ranked part passw on the lands, the only 
safe course is to insert a clause in each bond, declaring that they are to be 
so ranked whatever may be the order of priority of their registration.” He 
then refers to the “Juridical Styles” for forms. In the last edition of the 
“ Juridical Styles” three forms of clauses providing for part passu ranking 
are provided (vol. i., pp. 409-412), the first being a clause to be inserted 
in each of the bonds to be ranked part passu when they are all prepared at 
the same time ; the second, a clause to be inserted in the first bond granted, 
when the arrangements for the other bond or bonds are not completed ; and 
the third, to be used in the event of its being arranged that an existing 
bond shall be ranked pari passw with a new bond, the clause in this last 
case being inserted in the new bond, to which the holder of the existing 
security must be made a consenter. On page 411 another suggestion for 
securing part passu ranking is made in these words: “A pari passu 
preference may also be simply and effectually constituted by granting a 
bond for the whole sum to be borrowed in favour of one person, who will 
then grant to each lender an assignation of the bond to the extent of his 
loan.” 

So far as I have been able to learn, these suggestions in the “ Juridical 
Styles” are the only methods mentioned in the books and known to the 
profession. It appears, however, to me that another method of effecting a 
pari passu ranking of the bonds would be for the agents of the lenders to 
arrange to send their bonds to the record in the same envelope. The 
simultaneous arrival of two or more bonds at the Register House would at 
one time not have been sufficient to effect a part passu ranking, it having 
been held in a well-known case (a) that of two sasines following on bonds 
and dispositions in security given in at the same time, and by the same 
agent, the one first entered in the minute-book and register was preferable 
to the other. This is not now the case as regards writs transmitted by 
post. The Land Registers Act of 1868, by sec. 6, and the Titles to Land 
Consolidation Act of 1868, by sec. 42, provided that “where two or more 
writs transmitted by post shall be received by the keeper at the same time, 
the entries thereof in the presentment book and minute-book shall be of the 


(a) Douglas v. Dunlop & Co., 21st February, 1835, 13 S. 505. 
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same year, month, day, and hour, and such writs shall be deemed and taken 
to be presented and registered contemporaneously.” It might be sufficient 
to post the bonds desired to be ranked part passu by the same post, but, 
owing to the risk of one of them being accidentally delayed in delivery, the 
plan of posting in the same envelope is preferable. But to this plan several 
obvious objections might be urged, and I do not recommend it. The plan 
I wish to explain seems to possess some advantages over any of the known 
methods of effecting a part passu ranking, though, as will be afterwards 
shown, it is not itself entirely free from defects. It consists essentially in 
disponing to each of the lenders in security of his debt, not the whole of the 
lands, nor a specific part of the whole, but a pro indiviso share, bearing the 
same proportion to the whole lands as his loan bears to the total money to 
be lent. This plan naturally occurs to any one reading the case of Nicholson’s 
Trustees, cited below; but, in all probability, it is that decision which 
has prevented its adoption. Of course, there is a great difference between 
saying that a part passu bondholder is a pro indiviso proprietor of the 
security subjects, and saying that dispositions in security of pro tdiviso 
shares of the security subjects to two or more lenders will practically make 
them rank part passu on these subjects. But, as illustrations of how the 
plan may be worked out in practice, take the following :—A owns a building 
valued at £3000, and he has arranged with B and C that each will lend 
him £1000 to be secured by two pari passu bonds over the property. 
A will dispone to each one-half just and equal pro indiviso share of the 
property in security of his loan. This will put B and C in exactly the 
same position as regards ranking, no matter in what order their deeds may 
go upon the record, as they would have been had their bonds contained any 
of the ranking clauses above mentioned, or had they adopted the plan of 
taking partial assignations to a single bond containing the whole advance, 
or had their deeds been transmitted by post, and arrived at the Register 
House simultaneously. In each of these cases—and this is the important 
matter—their interest in the proceeds in the event of a sale being agreed 
to between them (for they will not be able to sell the subjects as a whole 
except by mutual consent), will be to the extent of one-half each. If 
B had agreed to lend £1500 instead of £1000, and C had agreed to lend 
£500 instead of £1000, the conveyance in security to B would be of three 
just and equal fourth parts or shares pro indiviso, and that to C would be 
of one just and equal fourth part or share pro indiviso ; and the effect in 
this case would also be to give them a pari passu ranking. 

Among the more obvious advantages of this plan over the others 
mentioned, are :—(1) that the pari passw ranking would be effected by the 
addition to the deed of only a few words instead of a lengthy and unwieldy 
clause or clauses; (2) that the expense of a bond for the whole amount 
to be afterwards assigned to the lenders would be avoided ; and (3) that 
the difficulty and risk of the arrangement for simultaneous transmission by 
post to the Register would also be avoided. 
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The principal advantage of the new plan has, however, yet to be stated. 
Prior to Ist January, 1895, the holder of a pari passw bond wishing to sell 
was compelled, if he could not obtain the consent of his co-bondholder to a 
sale, to pay up the other bondholder, or sell the lands under burden of the 
other bondholder’s bond. The unwilling bondholder thus practically was 
able to constitute himself a prior bondholder, and in the event of the 
proceeds of sale being insufficient to meet both bonds and the expenses of 
sale, the selling bondholder had to suffer.(a) Especially was this the case 
where there were large arrears of interest on both bonds, the selling bond- 
holder in such a case having often to accept but a tithe of his money. 
By sec. 11 of the Heritable Securities (Scotland) Act 1894, which came 
into operation on Ist January, 1895, power was given to the Sheriff on the 
application of a part passu security-holder to grant power to sell the 
part passu security, and to decern that thie expenses of the sale should be 
payable preferably out of the proceeds, and that the balance should 
be divisible among the creditors according to their just rights and prefer- 
ences. 

This, however, still implies a great deal of trouble, expense, and risk :— 
A petition must be presented to the Court, and there is always a chance of 
the application being refused. The security holder under the new plan 
would, however, be in exactly the same position as a bondholder whose 
bond had been granted by a pro indiviso proprietor over his pro indiviso 
share. While, therefore, he could not force his fellow-bondholder to 
concur in a sale of the whole subjects, he might, without any consent or 
concurrence, and without applying to the Court, sell the pro «indiviso 
interest in the property conveyed to him in security of his loan, and the 
pro indiviso share he sold would go to the purchaser entirely unburdened, 
although, through depreciation of value and accumulation of arrears of 
interest, the claims of the other part passu bondholder or bondholders 
might equal, or exceed the value of the whole subjects. (d) 

The chief objection to the plan I have just described, is that, as is well 
known, pro indiviso shares of heritable property are not so marketable, and 
do not bring the same price, when sold, as property not so divided. The 
plan suggested, however, would still remain a desirable one in cases where 
the margin is ample—a common enough occurrence in the experience of 
conveyancers. If the depreciation arising from a pro indiviso division is not 
very great, the plan would be especially useful for meeting a case like this. 
A having a property worth £3000, finds he can get a loan of £1300 from B 
to rank part passu with another of not more than equal amount. He also 





(a) Nicholson’s Trustees v. M‘Laughlin, 4th November, 1891, 19 R. 49. 

(b) See Bell’s Principles, secs. 1072 and 1073, for the rights and duties of joint- 
owners of common property. The inability of the bondholder, whose security is a pro 
indiviso, to seli the whole subjects, depends on a different principle. He cannot sell 
the whole, because the power of sale in his bond is, of course, restricted to what has been 


conveyed to him in security—viz., only a pro indiviso share of the lands, 
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finds that he can get a loan of £1000 from C; but C will not consent 
to the part passu arrangement unless he has a clear one-third margin, 
while B will not accept a second bond. Under any of the old methods 
there would have been no solution to this problem, and A would have had 
to reduce his loan from B to £1000. By a modification of my plan, 
however, the solution seems easy, and might be effected thus: Convey to 
each of B and C, notwithstanding the different amounts they lend, a 
one-half share, pro indiviso, and you meet C’s scruples, while securing 
the extra money from b. Even if the depreciation is very considerable, 
this modification might be employed for the purpose of putting a lender 
into an intermediate position between a postponed bondholder and a pari 
passu bondholder—a result which cannot be obtained by any of the present 
methods, and which might suit the idiosyncrasies of some lenders. If the 
depreciation caused by a pro indiviso division is great, a lender might, 
in the event of a foreclosure under sec. 8 of the Heritable Securities 
Act, benefit considerably from having had his security drawn out 
upon my plan. He might, for example, acquire the pro indiviso share 
over which his bond extended, for a price equal to the amount of 
his bond; and, having acquired it, he might then approach his co- 
proprietor and endeavour to arrange a sale of the subjects as a unum quid, 
or, failing in that, apply to the Court for a decree of division and sale(a) of 
the common property. The result, on the assumption above mentioned, 
would be that even after paying the expenses of the Court proceedings and 
of the sale he would probably make a profit on the transaction. 

The further objections against this plan appear to be five in number. 
(1.) From the pari passu creditor’s point of view, it may be a disadvantage 
that under this plan there is no possibility through the paying up of one of 
the pari passu bonds of his margin being greatly increased and his security 
thus greatly enhanced, for the paying up of one of the bonds would only 
disencumber one of the pro indiviso shares without increasing the other. 
(2.) In the event of one of the co-bondholders finding the proceeds of the sale 
of his share insufficient to clear him, he would have no claim (except as an 
ordinary creditor) upon any surplus of the other bondholder’s share. If, how- 
ever, there was a deficiency in one case, the probability is that (except where 
the modification of the method had been used) there would be a deficiency 
in the other. (3.) The plan could only with difficulty, and at considerable 
expense, be applied to the case of a new bond being granted to rank pari 
passu with an existing one. In that case, the best method would probably 
be to adopt the plan suggested in the “ Juridical Styles,” though many might 
prefer, for the sake of the after advantages, to adopt the plan suggested in 
this article. (4.) One of the pari passu bondholders will not be able to sell 
the whole lands after paying up the other’s bond or sell it under burden of 
the other’s bond, as he might have done had the bonds been ordinary pari 





(a) Bell’s Principles, sec. 1082. 
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passu bonds. This, however, is a power which t'1e part passu bondholder 


rarely desires to exergise. (5.) One of the bondholders will not be able to 
apply to the Court under sec. 11 of the Act of 1894, and so, if his request 
be granted by the Sheriff, throw a proportion of the expense of the sale on 
his co-bondholder ; but when one takes into account the cost of the petition 
and the fact that the expenses of the sale of the pro indiviso share will be 
naturally smaller than the expenses of the sale of the whole subjects, the 
loss of this power appears to be more than compensated by the counter- 


balancing advantages of the new plan. 
W. P. M. Brack. 
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Codification and Decisions.—Codification is in the air, and it is desir- 
able that the idea of it should be examined from every point of view. 
One question must be put, What will the effect of codification be on the 
function and authority of decisions? There are two theories about the 
function of a decision—(1) that it merely declares or explains a pre-existing 
law ; (2) that it necessarily makes new law for new cases. The first is the 
view of Blackstone ridiculed by Austin as a childish fiction ; but supported 
quite recently by Lord Esher in Willis v. Baddeley, 1892, 2 Q.B. (C.A.), 
326, where he says, “ There is, in fact, no such thing as judge-made law, 
though they frequently have to apply existing law to circumstances as to 
which it has not been previously authoritatively laid down that such law 
is applicable.” The second is the view now generally adopted, for it is 
obvious that the judges not only have occasion to lay down new rules from 
time to time, but they even alter old rules where that seems necessary. 
The extreme case of this kind is one not known in England, but familiar 
in Scotland, where the judges declare that a statute (the highest source of 
law) has gone into desuetude and is of no force. But as Mr. J. Willes said 
in Millar v. Taylor, 4 Burr, 2312, “Justice, moral fitness, and public 
convenience, when applied to a new subject, made common law without a 
precedent.” It would rather appear that in the opinion of Bowen LJ., 
in Dashwood v. Magniac, 1891, 3 Ch. 367, this dictum should be extended 
only to the criminal law to the repression of a public evil ; but the reason 
for such a limitation is inadequate even as regards the common law, and as 
regards equity it is pointed out by Jessell M.R., in Hallett, L.R., 13 Ch. 
Div., 710, that the names of the chancellors are known who introduced 
many of the leading equitable doctrines. Professor Holland in the admir- 
able chapter on the sources of law in his “ Jurisprudence,” to which we are 
indebted for the above citation, reports from Bacon the fact that the French 
parliaments put on their robes rowges when they intended their decisions to 
become a permanent part of the law. But when a code is passed, which 
does not either expressly or by implication decide some particular case, the 
Court must surely make new law outside the code. Professor Holland 
points out that by article 4 of the Code Civil it is provided that a judge 
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cannot refuse to decide a case by reason of the silence, obscurity or inade- 
quacy of the law; and the same rule would necessarily be followed in any 
British code. Then, as to the authority of decisions and their relation to 
the code. It seems probable that the enactment of a code would further 
weaken the authority of decisions. After all, it is only in England and 
the United States that binding authority is attributed to decisions. In 
Roman law the rerum perpetuo similiter judicatarum auctoritas was 
repealed by Code vii., 45, 13, and as Professor Holland says, “The codes 
of Prussia and Austria expressly provide that judgments shall not have the 
force of law, and although the codes of France, Italy, and Belgium, are 
silent on the point, the rule in all these countries is substantially the same 
—viz., that previous decisions are instructive, but not authoritative.” 
Even in England it was only in Blackstone’s time that the rule stare decisis 
was established, and although in Scotland the modern practice is firmly 
settled to follow precedents according to the hierarchy of the Courts, yet 
the theory as stated by Erskine is all the other way (Inst. I, i. 47). He 
repudiates the doctrine of Mackenzie that practicks form part of the 
customary law, and while admitting that great weight must be attached to 
the later decisions, where they have continued uniform for a reasonable 
time, he points out that “the tacit consent, on which unwritten law is 
founded, cannot be inferred from the judicial proceedings of any Court of 
law, however distinguished by dignity or character,” and (on the authority 
of the code of Justinian), “judgment ought not to be pronounced by 
examples or precedents. Decisions, though they bind the parties litigating, 
create no obligation on the judges to follow in the same track, if it shall 
appear to them contrary to law.” 


Private Bill Legislation.—The statement of the Irish Secretary to the 
Dublin Chamber of Commerce on 4th December last, that the present 
system of Private Bill legislation is “ doomed,” was followed by the vigorous 
paper of Mr. A. W. Samuels, Q.C., read before the Statistical and Social 
Inquiry Society of Ireland on 15th December. Mr. Samuels urges that the 
case of England should in the meantime be left out of view, and that 
Scotland and Ireland should be dealt with by separate statutes, establishing 
separate tribunals, There is no doubt that Ireland has considerable claims 
to early treatment. She was the first in the field, Mr. Heron’s Bill having 
been introduced seventeen years before the Joint-Committee of Lords and 
Commons reported on the subject in 1888. The expense of bringing 
witnesses from Ireland is probably greater than in the case of most English 
and some Scottish districts ; and in this matter, at all events, the allegation 
of Ireland’s poverty seems to be relevant. It is also the interest of both 
Ireland and Scotland to promote a reform not extending to England, 
because the main opposition comes from the English professional interests 














cseeee Bates: 








CURRENT TOPICS. 81 


involved, and if these interests are left with their English business, their 
opposition is to some extent disarmed. Mr. Samuels, on behalf of Ireland, 
pays a just tribute to the excellent work done by Sheriff Vary Campbell’s 
Scottish Committee ; but his paper suggests that Irish opinion would not 
be perfectly satisfied by Mr. Arthur Balfour’s Bill of 1892, and against 
that Bill he makes these undeniable points—(1) That it gave no remedy in 
unopposed bills ; (2) that as regards all bills it left standing the preliminary 
procedure, including ‘ house-fees” ; and (3) that it gave no opportunity for 
rehearing evidence, or for modifying and reconsidering clauses of the bill. 
In fact, Irish opinion seems to be in favour of the complete severance of 
Private Bill business from the Parliamentary session down to the final stage 
of adoption or rejection. But the Dublin Society was not unanimous in 
approving of separate treatment of the three countries ; it was pointed out 
that the London Chamber of Commerce had offered to co-operate with the 
Dublin Chamber ; that the danger must be avoided of giving the Private 
Bill Commission too local and provincial a character ; that it might be neces- 
sary for Parliament to lay down more precisely certain general principles 
and conditions to be observed in all Private Bill legislation. 


Burgh Registers.—Lord Low’s Committee have not yet made their 
report on Register House questions ; but it may be hoped that the trans- 
mission of the Burgh Registers will at last be arranged. The reasons of 
public convenience for such a course are obvious. At present a great deal 
of avoidable expense is caused by double registration wherever there is the 
least doubt about boundaries, and this would be remedied by a transfer to 
the central system. There may be in certain places a natural sentiment 
against the burgh (however diminutive) being deprived of an ancient 
institution ; but the question should be decided by considerations of modern 
convenience and public advantage. Of course, compensation on the usual 
basis should be provided for the holders of local offices which are to be 
superseded. It might be thought that greater speed and economy for small 
transactions might be obtained from local registers, but this is not the general 
experience of the legal profession. Indeed, very startling cases have occurred, 
leading to an opposite conclusion. The real point is whether the transfer of 
business would not embarrass the officials of the Register House. They may 
have to suffer some temporary inconvenience in the public interest, but as 
they at present dispose of 40,000 writs per annum without serious difficulty, 
the addition of 5000 or 6000 writs per annum should not greatly aggravate 
their position. The great majority of the legal profession, representing in 
this matter the interest of their clients, desire the change. No doubt 
delays at present occur at the Register House, and many practical proposals 
have been made to diminish these delays. Apart from the proposal to 
photograph the writs, it is largely a question of staff, of clerical assistance, 
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for which payment must be provided. The Register of Sasines is now 
dealing with 40,000 writs with a staff fixed for less than 30,000. The 
main difficulty is to meet the rush of writs at Martinmas and Whitsunday ; 
but that difficulty occurs also in local registers, and can more easily be 
overcome when you have a large permanent staff and greater reserves of 
temporary assistance. 


Legal Progress in Japan.—The last number of M. Clunct’s admirably 
conducted magazine contains a very interesting account of the marvellous 
strides in legal development which Japan has made during the last quarter 
of acentury. It is written by a French lawyer, Dr. Appert, who for a con- 
siderable number of years was a professor of law in the University of Tokio. 
Before 1854, when Japan was first opened ‘to the western world, it had a 
sort of feudal system, under which every feudal superior was practically 
supreme in his own territory. The popular conception of law was the 
arbitrary will of the lord. Family law was based on a few customs, such as 
the authority of the head of the family, the recognition of concubinage side 
by side with legal marriage, and of adoption as a means of recruiting the 
family. When Japan began to enter into conventions with the European 
Powers, these very naturally stipulated that their subjects resident in Japan 
should not be subject to the antiquated customs and arbitrary rules which 
did duty for law in the Japanese Courts. This wounded the national 
vanity not a little, and the Japanese soon made up their minds that they 
must have a brand-new system of their own. But what country should 
they take as their guide in the matter of law? The world was all before 
them where io choose.” According to M. Appert they fixed on France, 
mainly because the French code was associated with the awe-inspiring name 
of Napoleon. M. Boissonade, a French jurist of reputation, was brought to 
Japan as chief instructor. He had one class of young students and another 
of high officials. His lectures had to be given through interpreters ; and as 
one would expect, it was a work of great difficulty to make the interpreters 
understand the lecture in such a way as to give an intelligent translation of 
it. The Japanese language did not possess any words to express the legal 
conceptions of the West. Many of the Japanese dignitaries who filled the 
benches had not the faintest idea what the lecture was all about. But 
their sense of dignity did not permit them to ask for explanations. It 
sounds uncommonly like comic opera, but in this way Japan began her legal 
education. At the same time the Government sent chosen young students 
to France to attend the courses in the Faculties at Paris or elsewhere, 
and Committees were selected to prepare Codes for Japan. Such extra- 
ordinary aptitude did the Japanese show for assimilating or at least imitat- 
ing foreign institutions, that by 1880 two Codes—one Civil and the other 
Criminal—had actually been drawn up. This was, however, going too fast 
for the old-fashioned party, which had not been to Paris, and thought Japan 
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had got on well enough without these new-fangled notions expressed in such 
incomprehensible jargon. The Criminal Code was passed, but the Civil 
Code was rejected. Notwithstanding, a new Commission was appointed, 
and it did not look for light to France alone, but made great use of the new 
Draft Code for the German Empire. This time it was thought wiser not to 
submit it to the Chambers en bloc. In this year (1896) a considerable part 
has been passed, as well as some portions of a Commercial Code. Anda 
Code of Civil Procedure, prepared by a Commission under the guidance of 
an English barrister, Mr. Kirkwood, has also come into operation. By a 
rather curious chain of causes English law seems to be gaining ground in 
Japan. In the primary and secondary schools are many English and 
American teachers, and M. Appert tells us that among the young Japanese 
for one who can speak French or German, there are twenty who can speak 
English. Everybody knows a few words, and some English words have 
even become naturalised—e.g., bata = butter, sten-sho = station, comir = come 
here, means a dog of European breed. A Faculty of Law has been 
established in the Imperial University, at which courses of lectures are 
given in French, English, and German law. But as the student may go to 
which he chooses, and as English is the language best understood, the 
English course has a majority of students. In 1893-1894 there were 198 
in the English division, as against forty-three in the French, and thirty-five in 
the German. This must in the end lead to the infiltration of English law 
into practice. It is rather difficult to see what law has been administered 
during these years of turmoil. It seems that the old feudal customs have 
fallen more and more into disrepute, and the Codes having been rejected, 
the judges have had to apply the light of nature to each case, without hav- 
ing any authority to which to appeal. On the whole this happy-go-lucky 
plan has not worked amiss. In criminal procedure and in administrative 





law the French system seems to have been closely copied, and when a Code 
is completed, M. Appert says it will certainly be a granddaughter, if not a 
daughter of the Code Napoleon. We strongly recommend his instructive 





article to the attention of our readers. 


The Marriage of Divorced Persons,—Dr. Tristram’s recent letter to 
the Bishop of London draws attention again to the strong and apparently 
growing objections which many Anglican clergy entertain to the re- 
marriage of the divorced. The Rev. Mr. Black, a London curate, has 





presented a petition to the Bishop, complaining that Dr. Tristram, as 
Chancellor and Vicar-General, has offended against the “laws ecclesiastical 
of England,” by granting a licence to marry to a certain lady. The 
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objections set forth to the granting of the licence are—(1) That the 


lady was resident in England; (2) that a decree purporting to dissolve 
her previous marriage had been issued only thirteen days before by the 
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Superior Court of New York; (3) that she was not then domiciled in 
New York ; and (4) that the cause of the divorce was the adultery of the 
husband, which in itself is not a sufficient ground of divorce in England, 
In support of his petition, Mr. Black has published in the Guardian of 
15th July, 1896, the opinion taken by him of Sir Edward Clarke and a 
junior upon the question of domicile, there being reason to suspect that 
the foreign Court had been deceived. The marriage had not been celebrated 
in England, and even if it had been it seems too late to argue that the Court 
of the country, where the husband had acquired a genuine domicile, could 
not dissolve his marriage. This is to the effect that the facts stated raise a 
case of misconduct on the part of Dr. Tristram. ‘ Proper inquiry,” counsel 
say, ‘would have shown that there was no domicile of the divorced parties 
in the jurisdiction of the foreign Court, and that according to the law of this 
country a divorce was of no effect, and that she was therefore a married 
woman at the time the licence was issued.” Dr. Tristram meets this by 
saying that it proceeds on a false assumption of what the facts were. He 
satisfied himself that the decree was in proper form, that no appeal was 
possible, and that the Court found that the husband was domiciled in the 
jurisdiction. It seems unreasonable to expect the Chancellor to make an 
enquiry on his own account. 

The further question raised on the petition, how far the Chancellor is 
subject to the directions of his Bishop is of less general interest. The 
contention on the one side is that 2 marriage licence is a special liberty, 
which a Bishop is free to grant or refuse, and that he may direct his 
Chancellor or Vicar-General to grant no licences to divorced persons. On 
the other hand, Dr. Tristram maintains that by his letters-patent the 
Bishop’s jurisdiction in this matter was delegated to him, that the Chancel- 
lor’s office is judicial not ministerial, and that if he pronounces an erroneous 
decision, the remedy is to appeal to the Arches Court, and ultimately, to the 
Judicial Committee. According to him his duty is to grant a licence when 
there is no legal impediment to the marriage. Dr. Tristram suggested to 
the late Bishop Jackson, who took the same view as his Chancellor as to the 
latter’s independence, that he would be quite willing to have the question 
submitted to the Queen’s Bench as a special case, but the Bishop very 
sensibly said that “he did not see why he should go into Court to be 
beaten.” It must be borne in mind that London is in an exceptional 
position. The supreme right of the Bishop is in most dioceses undisputed. 

There are many indications that the battle between the Church and the 
State will have to be fought out before very long. Dean Luckock, in his 
“History of Marriage,” 2nd edition, 1895, states the High Church argu- 
ment with learning and temper. It appears that in 1895 there were eleven 
dioceses in which the Bishops refused to issue licences to any divorced 
person, innocent or guilty. In sixteen dioceses the rule was to grant to the 
innocent but not to the guilty party, and in six there was no rule against 
the issue of licences to either party. The Committee of the Convocation 
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of York, in its report on this diversity of practice, asks whether the 
Church of England, by its Bishops who grant licences to divorced persons, 
does not “ connive at, condone, and even encourage both the divorce and 
the adulterous entry into the fresh union.” Of course, if the refusal of 
a Bishop’s licence really prevented the second marriage, the matter would 
have come to a head long ago. Parties who cannot get a licence can 
proceed by banns, if they do not mind being described in the church 
as divorced persons, or, if they do, they can be married by the registrar. 
Where banns have been proclaimed, the parish priest may, it is true, 
refuse to marry the guilty party. But the Divorce Act of 1857, which 
gives him this liberty out of respect for his conscience, does not go far 
enough to satisfy the scrupulous priest who holds the High Church views. 
It compels him to lend his church for the ceremony if another clergyman 
can be found willing to perform it. The Report referred to echoes the 
strength of clerical feeling on this point. “He shall hand over his 
church to be desecrated, and his parishioners to be scandalised, by the 
blasphemous performance of this farce by some other minister hired 
for a guinea or two, if any base enough to perform it can be found.” 
Moreover, the Act of 1857 gives the clergyman no right to refuse to 
marry the innocent spouse of the dissolved marriage. This, in the Church 
view, is to miss the whole point. Second marriage is not refused as 
a penalty on the guilty party whose misconduct has led to the dissolution 
of the former marriage. It is, or ought to be, refused to innocent and 
guilty alike, because no court of law can do, what the Divorce Court claims 
to do—i.e., put asunder those whom God has joined together. Dean 
Luckock says of the passing of the Divorce Act, ‘“ Unfortunately the 
selfish purposes of man were allowed to override the law of God.” 

The divorce spoken of in the Gospels—e.g., Matt. xix. 9—Avew or 
OmAvENV YaLous, aTOAVEW yuvaixa—is not in this view equivalent to divortium 
a vinculo. That this is so is, it is thought by its supporters, sufficiently 
shown by the language of the Fathers on the subject. Many of them 
speak clearly enough of reconciliation of the divorced spouses as a thing to 
be encouraged, and it is hardly doubtful that at anyrate the preponder- 
ance of patristic authority is against the legality of second marriage. 
Moreover, the whole practice of the Catholic Church until the Reformation 
is against the theory of marriage being dissoluble for any cause at all. 

True as all this may be, it appeals to few in Scotland, where divorce 
has a history of three hundred and fifty instead of forty years, as in 
England. Laud’s practice in the matter was not particularly creditable. 
Though as a High Churchman he had strong views, he consented to 
marry the Earl of Devonshire to a lady who had been divorced for 
adultery. But in 1635, when he drew up the Ecclesiastical Canons for 
Scotland, he embodied in them a distinct prohibition of marriage after 
divorce. “ This,” Keble says, “drew upon their proposer the unrelenting 
opposition of the Kirk ” (“ Sequel,” p. 211). The Presbyterian Churches 
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having thus at an early period abandoned what Mr. Black and his friends 
regard as the Catholic view of marriage, it is not surprising that public 
opinion has followed the ecclesiastical lead, and that there is some tendency 
to under-estimate the strength and influence in England of the party which 
would like to make Dr. Tristram’s action an occasion for raising a question 
invoWing very wide issues. 


Power of Recognition.—The protracted insurrection in Cuba has again 
brought into discussion the interesting question whether, under the Con- 
stitution of the United States, the power of recognising a_ belligerent 
belongs strictly to the Executive or the Legislature. That question is 
complicated by the fact that under this particular Constitution the Legis- 
lature possesses certain powers which common public law would more 
naturally assign to the Executive. For example, it is expressly provided 
that Congress has power “to declare war, grant letters of marque and 
reprisal, and make rules concerning captures on land and water;” and 
accordingly by Act of 1812, c. 102, Congress did declare war to exist 
between the United Kingdom and the United States. This power is with 
us, of course, the exclusive prerogative of the Crown, acting through 
responsible ministers. The United States, too, never had any necessity 
for a Bill of Rights, because the Constitution gives to Congress the power 


” ” 


“to raise and support armies ;” “to provide and maintain a navy ;” and 
“to provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections, and repel invasions ;” and “‘to make rules for the 
government and regulation of the land and naval forces.” The President 
is the Commander-in-Chief of Army and Navy and Militia, and under an 
Act of Congress (1795, c. 101), the constitutional character of which was 
for some time canvassed, he is also invested with a discretionary power of 
calling out the militia in certain emergencies, as to which he is the sole 
judge (see a decision of the Supreme Court, Luther v. Borden, 7 Howard, 1). 
Again, by the express words of the Constitution, the President has the 
power of making treaties and appointing ambassadors, with the advice and 
consent of the Senate ; and this power applies to treaties of peace and war, 
as well as to commercial and other treaties; and it has been more than 
once held by the American Courts that the negotiation and modification of 
treaties is a prerogative of the Executive with which the Courts cannot 
interfere. It is also the duty of the President ‘to receive ambassadors and 
other public ministers.” Probably the power of recognition might be held 
to fall under this branch of the Executive functions, but the point is 
apparently in doubt. As Story says in his great work on the Constitution 
(sec. 1566), if such recognition is made, it “is conclusive upon the nation, 
unless indeed it can be reversed by an Act of Congress repudiating it.” 
He then quotes Rawle on the Constitution to the effect that if recognition 
has been refused by the Executive, Congress may, notwithstanding, solemnly 
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acknowledge the sovereignty of the people in question. But he admits 
that these are abstract propositions unsupported by precedent ; he points 
out that Congress has no express power “to repudiate or acknowledge 
ministers ;” and he seems to suggest that the Senate, which approves of 
treaties, should also participate in recognition. This would not suit 
Mr. Olney’s book in the case of Cuba. Recognition very often occurs as 
part of a treaty, in which case, of course, the consent of the Senate is 
obtained ; and in the case of the Congo Free State in 1884, the document 
is executed by Mr. Frelinghaysen, the Secretary of State, duly empowered 
by the President, and pursuant to the advice and consent of the Senate 
(see it printed in Parliamentary Papers, 1885, vol. lv. p. 263). On what 
may be called the merits of recognition, it cannot be said that the case of 
Cuba approaches that of Texas, the independence of which was recognised 
in 1837 by the United States only after the revolted Texans had taken the 
Mexican President prisoner, and the contest was practically over. When 
the British Government, in 1824, recognised the independence of Buenos 
Ayres, that colony had been de facto free from Spanish authority for 


fourteen years. 
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Manuale di Storia del Diritto Italiano. Per Francesco ScHUPFER. 
Second Edition. Crirra pr CasTELo, 1895. 


Manuale del Diritto Commerciale Italiano. Per ALBerto MarcuHiert, 
Naples, 1894. 


Proressor ScHUPFER’s Manual is only one of several histories of Italian 
law, all of great repute. In point of size and treatment it is perhaps the 
most convenient for the foreigner. It does for Italian law what Paul 
Viollet and Schréder have done so well for French and German law. 
Beginning with the irruption of the Barbarians into Italy at the breaking 
up of the Western Empire, it portrays in broad yet firm lines the progress 
of the law to modern times, from the Theodosian Code to the far more 
elaborate and scientific codes of to-day. Schupfer divides these sixteen 
centuries into three eras. The first stretches from the end of the fifth 
century to the beginning of the eleventh, when the school of Bologna was 
founded. Its outstanding feature was the “‘ personality” of the law—each 
man having power to make his professio juris—Lombard or Roman, Frank 
or Gothic, and to be judged according to it. The second era is the Neo- 
Latin, arked largely by its revival of the study of the Civil Law, but 
mainly by the growth of the principle of the “territoriality” of law. It 
closes in Italy with the end of the fifteenth century, when in most other 
countries the second stage may be said to have begun. The third era— 
during which Italy seems politically almost to have been torn in pieces, only 
to emerge in a freedom and unity more glorious than ever—begins with the 
end of the Civilian School and continues to the present day. Its marked 
characteristics are the preparation for codification and the work of codifica- 
tion itself. 

Each of these three eras is again sub-divided into smaller periods, and 
these again are sub-divided into various subjects; and the matter is treated 
with such skill, vigour, and lucidity that each chapter forms a vivid picture 
by itself. For a Scot the first two eras are the most interesting. The 
third may touch our country on points of maritime law, but the earlier 
periods tell us of the keeping alive of the Roman law, the development of 








REVIEWS OF BOOKS. 89 







































the Canon law and of the Feudal law, with its two great divisions— 
all ultimately to find a resting-place for a while with us. Nobody can 
pretend to understand Scots law who looks on Scotland as something 
independent of the continent of Europe. What of law we owe to purely 
aboriginal native sources is extremely small. During the first of Schupfer’s 
eras, it was from Germany and possibly to some small extent from Scandi- 
navia, that most of our ideas on law came. The learning of the author, 
though extensive, is so familiar to him, that it sits lightly and never 
impedes the narrative. During the second era there is hardly 
any of Schupfer that has not some interest for the Scottish lawyer, 
who has any curiosity about the sources of his law. Before the Reformation 
and before the French universities began to be frequented by Scotsmen, our 
countrymen—judging from the lists of students still extant—seem to have 
swarmed to the universities of Italy, and to have brought back with them 
that knowledge of Roman, Canon and Feudal law which filtered through 


, the old customs, and prepared the way for the great changes of the sixteenth 
and seventeenth centuries. 

1 Schupfer devotes some space to the discovery which Professor Fitting 

: of Halle claims to have made of two important works and a fragment by 

| Irnerius, who is fairly enough described as the creator of the Bologna school. 


I formerly drew attention to this discovery in the Juridical.(a) Schupfer 
does not admit the claim, and maintains with much learning and decision 
that the works, though possibly by one author, were written at least a 
century earlier than the date to which Fitting assigns them. I do not think 
that Schupfer makes out his case. The “Summa” and the “ Questiones,” 
as attributed to Irnerius, have naturally attracted a great deal of attention 
on the Continent, and most of the critics—some of them men of profound 
special knowledge—have expressed themselves as satisfied with Fitting’s 
reasoning. But two important dissents have appeared, that of Schupfer, 
and another by Federico Patetta, and to these Fitting has replied in the 
journal of the Savigny-Stiftung. Patetta’s view is very different from that 
of Schupfer, and he places the works almost a century later than the time 
of Imerius. The reply of Fitting to Patetta seems to me absolutely 
conclusive, and to demonstrate that the works existed in the time of 
Imerius. The position of Schupfer is much more tenable, but the political 
allusions to contemporary events, seem (as Fitting shows) to be more 
consistent with the time of Irnerius than with a century earlier, and it is 
difficult, except upon the theory of Irnerius being the author, to explain the 
exact harmony between the works in question and the glosses which are 
known to be his. The only difficulty of importance seems to me to arise 
from the fact that the authorship of Irnerius should so soon have been 
forgotten, his successors, Azo and Odofredus, though they knew the work 
well, speaking of it, only between a century or century and a-half after its 
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(a) Juridical Review, 1894, vol. vi. p. 304. 
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supposed date, as the work of the glossator Rogerius, who seems to have 
re-wrought its materials, and to have adopted it for his own use as a text- 
book. But this indifference to the mere authorship of a text-book is 
explainable. Although the “Summa” attributed to Imerius is a work of 
marked individuality, it is still quite possible that he was largely indebted 
to his predecessors, for he was neither the first nor the last who wrote such a 
work. How much of his material he brought with him to Bologna from his 
vld teachers in Rome, no one can tell, and possibly he himself set no great 
store on his handbook, and his suecessors thought themselves free to treat it 
as common property. How little the notion of literary property entered 
into these handbooks, even in much more recent times, an example from 
Scotland will readily explain. About 1688, Sir George Mackenzie wrote 
“Institute of the Law of Scotland.” It was about the size of the ‘Institute 
of Justinian,” and was most ingeniously modelled upon it, so as to bring 
into its arrangement almost the whole law of Scotland, public and private. 
It went through many editions, and seems to have been a text-book in the 
University of Edinburgh. Less than seventy years later, in 1754, the then 
occupant of the Scots Law Chair in Edinburgh—John Erskine of Cardross, 
one of the ablest lawyers of his day—being himself in want of a text-book, 
could think of nothing better than to help himself bodily to the entire and 
very remarkable arrangement of Mackenzie’s work, and in many instances 
almost to his very words and paragraphs. And so completely did the 
newer text-book extinguish the old, that few people know anything about 
the latter, except from the calm announcement of its spoliation on its 
spoiler’s title-page. 

The work of Professor Marghieri is of a different kind from that of 
Schupfer, but in its way, it is equally meritorious. It is a commentary on 
the Italian Commercial Code; such a work as is possible only where law 
has been codified. In place of having to work out general rules from 
decisions given by judges, who seem anxious to avoid announcing principles, 
and to set no precedent, in case of its leading to results which they did 
not desire or contemplate, the jurist under a code finds his general rules 
stated for him, and has to concern himself only with their elucidation and 
application. As a specimen of clear discussion in Professor Marghieri’s 
work, I may refer to the sections on the conditio indebiti, where it will be 
found that the code makers, by the simple process of working out in their 
minds the various possible situations, have actually arrived at providing 
definitely for a number of cases for which, when they arise with us, litiga- 


tion will be the only remedy. Of the many valued services which Professor 
Marghieri has rendered to mercantile law, the publication of this admirable 
manual is not the least. One could not imagine anything better for the 
student of Italian law, whether at home or abroad. 


J. Dove WI1son. 
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The State and the Individual: An Introduction to Political Science, 
with special reference to Socialistic and Individualistic Theories. By 
WinuramM Suarp M‘Kecunig, M.A., LL.B., Lecturer on Constitutional 
Law and History in the University of Glasgow. Pp. xv. 451. 
JAMES MACLEHOSE & Sons, 1896. 

This volume is the latest proof, and a substantial one, that Glasgow, 
unsatisfied to be pre-eminent in Science and Art, aspires also to take the 
lead in Jurisprudence. It is a learned and elaborate work, of which those 
who are farthest from agreeing with the author’s conclusions, may fairly 
admit that its order of treatment is clear, that its summary of the various 
theories held on the points treated of, is lucid and impartial, and that the 
author’s criticism is always powerful and generally effective. 

At present the questions, of which this volume treats, are of pressing 
interest. They come home to men’s daily business, they perplex not only 
the theorist, but the politician, and the voter of every condition. Even the 
Philistine feels that he needs light, instead of trying to grope his way by 
instincts or prejudices. While this book may be read with profit by 
anybody who can read and understand what he reads, it may be doubted 
whether many will find it a light to their feet in the ways of practical 
politics. Nor does the author profess to supply them with lamps, new or old. 

The method usually employed by the writer is the old @ priori road, 
which each man may construct for himself in the air. A more liberal use 
of the author’s knowledge of constitutional law, and of history, more 
frequent attempts, not merely to illustrate but to verify, @ priori, results by 
inductive methods, might have been expected. This remark does not apply 
to his treatment of secondary questions. 

The introduction groups under four heads, the questions to which the 
Science of Politics is supposed to supply answers: I. The investigation 
of the true nature and essence of the State, its government and constitution ; 
II. The proper sphere or province of the authorised agents of the State ; 
III. The various forms of national institutions under which the work of 
government may be most efficiently performed; IV. The laying down 
general rules for the guidance of practical men in attempting to apply 
theoretical results to actual cases. With the third group this essay does 
not deal, as the author considers that it may be “found discussed at great 
length in many volumes.” A few pages only are devoted to the fourth 
head, probably not for the same reason. The first is fully, and the second 
elaborately discussed. 

Mr. M‘Kechnie defines, provisionally, the State as “an independent 
organised society.” On the face of it, this definition appears to omit—(1), 
the relation to a definite territory; (2) the purpose or end which the 
organisation is to serve. In the author’s view, these elements are latent in 
the term “‘independent.” The State is the only “independent” society. 
All other societies are part of the State. On that assumption, the defini- 
tion may be formally correct. 
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The omnipotence of the State in all matters, Divine or human, public or 
private, is the primary thesis of this work. “Its province of action 
includes the sphere of every individual citizen.” ‘It is impossible to place 
any limit to the sphere of the State within its territory.” ‘It is impossible 
to differentiate the spheres of the individual and the State.” Accordingly, 
the writer holds that the State has a right, an interest, and a duty, to 
interfere to promote the virtue of all its subjects from the highest to the 
lowest. In the chapter on the State and the Church, the absolute 
supremacy of the State is again laid down. There is no room left for the 
Church ; it is only a part of the State, “a policeman in a cassock.” It is 
explicitly stated that “all Churches, free or established, are subject to the 
dominion of the State in both temporal and spiritual matters,” and it is 
added that “this is a simple statement of the law as it stands.” (I do not 
think that the law in Scotland ever so stood, except during the period from 
the Restoration to the Revolution.) The only right, if, except in irony, it 
can be called a right of the citizen, if he differs from the State is to die a 
martyr. 

The author’s “ State” is just the “ Leviathan” of Hobbes, adorned with 
more abstract and German-sounding names, but claiming precisely the same 
powers, and unfettered by any checks. That such is the true theory of the 
State, even in the most abstract sense, the author has certainly not proved, 
and the majority of jurists would deny. It could not be reached by any 
induction from facts, indeed it appears to be flagrantly contradicted by the 
constitutional history of every modern state which we are accustomed to 
call civilised. At least we may congratulate ourselves that our ancestors, 
in all the important crisis of our constitutional history, believed in no such 
theory. If, as the author agrees, the end of government is the welfare of 
mankind, it is fortunate that they did not. No one who accepted the 
omnipotence and infallibility of “‘ Leviathan” would, or could, be a martyr, 
hardly a reformer. Nor is the right of “ Leviathan,” or rather the might 
which is right, at all lessened by the distinction between the State and the 
government. That relates only to the extent and distribution of the 
powers of the State among the agents by which it acts. Against the State, 
on this view, there is no right. And the sphere of the State extends to 
“embrace all the interests and actions of every man and woman.” That is 
the “theory of organic unity.” To the question, whether the State is made 
for man, or man for the estate, the author replies that man is both end and 
means. In effect, the State is the end, and the individual the means or 
matter of experiment. ‘Coercion is the basis of all government,” and 
there are no acts or objects to which it may not be applied. 

It follows that “liberty” is only leave to do, or forbear from doing 
what the law allows the individual to do or forbear from doing. We are 
told that ‘‘the stronger a government becomes, the greater caeteris paribus 
is the liberty of the subjects.” There may be infinite virtue in this 
“caeteris paribus.” It would rather startle a Frenchman to hear that 
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Frenchmen had greater liberty under the Second Empire than under the 
Constitutional Monarchy. It would not occur to an Englishman or Scotch- 
man, that liberty was greater under Henry VIII. or James VII., than under 
George I. or William IV. 

This ‘organic unity” reminds one of Ferid Eddin Athar’s myth. The 
birds longed for a king, and, on the advice of a lapwing, who had once 
guided Solomon through a desert, set out to choose as king the Simorg of 
the Caucasus. When they were introduced into his presence, they lost 
their identity, he was they, and they were he. Ultimately, by an organic 
process, he was they rather more than they were he. 

On many secondary questions, and incidental points, the author’s treat- 
ment leaves little to be desired. This suggestion that “legislation” is a 
third term needed to complete Maenis’ famous proposition, “ From Status 
to Contract” is valuable. The chapters on the distinction between direct 
management by the State, and indirect control, and on the utility and 
powers of local authorities, are also instructive. His criticism of the 
individualistic and socialistic solutions of the province of government is 
effective, though the socialist, on the author’s earlier premises, might find it 
easy to reply. ‘Solution by Compromise” is rejected with some contempt. 
The large proposition is advanced that all ‘‘compromises are false in 
principle.” In that case, constitutional evolution, which has in this country 
proceeded by a series of compromises, is in danger of judgment. The 
author’s solution is the “organic solution,” a difference which seems to 
consist more in name than in fact. Indeed, the author’s criticism of the 
application of “organism” to the State, and the happy illustrations which 
he gives, how theorists have been the fools of metaphor—e.g., Bluntschli’s 
formal dogma, that the State is masculine and the Church feminine, 
might be usefully kept in mind by himself. This caution is the 
more necessary that we are informed that the “organic doctrine of 
society contains also the practical key to the thousand and one forms 
into which that problem (of the sphere of government) splits itself in 
the world of politics,’ 
the remark occurs that the author has, as yet, kept the key to himself. 
Perhaps a second future volume may contain it. The practical matter in this 


; 


Setting aside this nice derangement of metaphors, 


work is just a commentary on the text, “There is much to be said on all 
sides, but all extremes are wrong.” We learn that he approves of coercing 
Turkey to join the federation of mankind, and disapproves of the “ Woman 
Who Did,” that he fears the result of the franchise being extended to women, 
and has his doubts about free education. Even the ‘candidate for parlia- 


” on whose struggling in the dolorous valley Mr. M‘Kechnie 


mentary honours, 
looks down from his curule chair in the serene temple of wisdom, could 
hardly be more vague or less logical than the writer when he nods, or when 
he seems just about to reveal the great secret of political wisdom, and 
does not. 


Many authors are cited in this essay — chiefly Bluntschli, Hegel 
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Herbert Spencer, D. G. Ritchie, and J. S. Mill. But it strikes one with 
some surprise that the author, except casual references to Rousseau, does 
not quote or discuss any French or Belgian writer since Bodinus. Now 
there is no country, except perhaps Britain, in which so much has been 
written and acted of value on the topics of which Mr. M‘Kechnie treats, 
No work which ignores Montesquieu, and De Tocqueville, Lavaleye’s “ 
Gouvernement dans la Democratie,” Laboulaye’s “ L’Etat et ses limites,” 
Janet’s ‘Histoire de la Science Politique,” not to speak of Professor 


se 


Haurion’s recent treatise on “Ta Science Sociale Traditionelle,” or the 
great literature devoted to Socialism, can claim to be more than an incom- 
plete survey and discussion of the field. And we may also suggest that a 
Scottish writer need not neglect Buchanan’s “De Jure Regni,” Rutherford’s 
‘Lex Rex,” and the works of Thomas Hutcheson and Adam Ferguson on 
the principles of political science. 

But, whatever criticisms may be passed on the writer’s main theory or 
on incidental missions or defects, his book is the work of a scholar and an 
earnest thinker, well worth reading, and fitted to provoke fruitful discussion, 


Nodak 


The Scottish Licensing Laws, A Digest of the Acts, Laws, and Practice 
regulating the Sale by retail of Exciseable Liquors in Scotland, with 
Acts, Notes, and Introduction. By James Purves, 8.8.C. Edinburgh: 
Wituiam Green & Sons, 1896. 


Since the publication of the modest Manuals by the late Sheriff Barclay 
and Mr. Campbell Irons on the “ Public-House Statutes affecting Scotland,” 
so many legal decisions have been pronounced, both in Scotland and in 
England, elucidating the various points that have arisen, that a Digest of 
the statutes and decisions has become a felt want among legal practitioners. 
Mr. Dewar, in his “ Liquor Laws for Scotland,” did good service in accu- 
mulating materials for such a work, and it is no small tribute to the value 
of his book that Mr. Purves has in his pages so frequently made allusion to 
it. In his Preface, Mr. Purves sets forth his aim—viz., to make “for the 
first time a Digest of the statutory provisions, decisions, and practice of the 
Scottish Licensing Laws... of practical use.” He has attained his 
object. His method is to codify the statutory enactments in sixty-eight 
sections. Each section is fully and clearly illustrated by notes, in which 
nearly every proposition is established by Scottish or English legal decisions, 
or by reference to the well-established practice of the Licensing Courts. 
This method of treatment satisfies both layman and lawyer. The proposi- 
tions of the Code are clearly and accurately stated, so as to be intelligible to 
the average educated person. The applicant for a certificate will find guid- 
ance how to obtain it, and how to retain it after he has got it. If he is 
involved in trouble with the authorities, a perusal of this work will convince 
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him that the sooner he consults his solicitor the better. The practising 
lawyer who reads the notes and the cases therein referred to, will find with- 
out difficulty the information he requires. From military canteens to Berlin 
white beer all pertinent and cognate subjects are satisfactorily dealt with. 
The highly technical questions of the Excise law are made intelligible, if 
not interesting. Best of all, the cases quoted support the concise statements 
of the law which they are cited to establish. Forty-four pages of index to 
255 pages of matter is a fair allowance. This necessary part of a legal work 
has been carefully attended to. Hardly a page of the book fails to reveal 
the thorough practical acquaintance of the author with the working of the 
licensing laws. In this respect, reference may be specially made to the 
excellent notes on ‘‘ Excise Licences in case of inadvertence,” “ Bankrupt 
Licence-Holders and powers of Trustees,” &c. Mr. Purves has availed him- 
self of every means to secure accuracy and be quite up-to-date. But the 
chief merit of the work is that it is admirably condensed, and forms a 
Digest in the real sense of the word. 

Asa rule, Mr. Purves gives Scottish decisions as his authorities, if he 
can get them, in preference to English decisions. But where he deals at 
p. 12 with the discretion of the Justices and magistrates in granting or 
refusing licences as being absolute, he omits to quote the case of Millar v. 
Campbell, 17th January, 1849, 11 D. 355. The Lord President there 
stated : “It is not disputed that the Justices may at their own good pleasure 
refuse to renew or to grant certificates to publicans, they being constituted 
the sole judges of the expediency or propriety of granting or refusing.” 
That decision was pronounced forty-two years before the celebrated English 
case of Sharpe v. Wakefield, but it was always assumed to represent the law 
in Scotland. 

Exception may be taken to the statement on p. 14 that “the Legislature 
seem to have assumed that the licensing authorities will, unless there occurs 
misconduct of the licence-holder, or a great change of circumstances, annu- 
ally renew the former certificate, and that as a matter-of-course.” No doubt, 
the Legislature intended that a certificate once granted should not be taken 
away without reasonable excuse, and that magistrates should not act caprici- 
ously. But the opportunity for considering the whole circumstances of a 
licensed house was made to recur once every year. Applicants require to 
renew their applications every year, otherwise the certificate lapses. And 
although section 15 of the Act of 1876 dispensed with the personal attend- 
ance of the applicant for renewal of existing certificates at the Licensing 
Court, unless specially summoned, it did not do away with the necessity for 
renewing the application each year. 

On p. 90 the case of Smith v. Stirling, 4 Coup. 16, is quoted as the 
leading case in regard to the question of a licence-holder entertaining his 
friends in licensed premises, and it is said this case has been followed. The 
tendency of recent decisions has been considerably to weaken the authority 


of that case. In Macpherson y. Campbell, 19th March, 1892, 3 White, 236, 
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the Lord Justice-Clerk and Lord Trayner remarked that Smith’s case and 
those following on it, did not commend themselves to the Bench. The 
effect of Smith’s case will accordingly, in the future, be closely restricted to 
clearly proved bona fide cases of hospitality on the part of the licence. 
holder. 

There are a few awkwardnesses of expression here and there, but con- 
scientious study and painstaking industry have made this the best Scottish 
book on its subject, and it may be recommended as a safe guide to all 
interested in the licensing laws. 

Joun R. Baxter. 


Coote’s Common Form Practice and Tristram's Contentions Practice and 
Practice on Motions and Summonses of the High Court of Justice 
in granting Probates and Administrations. Twelfth Edition. By 
Tuomas Hutcuinson Tristram, Q.C., D.C.L. London: Burrrrwortss, 
1896. 


This twelfth edition of Tristram & Coote’s ‘ Probate Practice” is one of 
the most complete and explicit books of practice recently published. In it 
the institution, functions, and jurisdiction of the Probate Court are clearly 
expounded ; and the steps in its manifold procedure are detailed with a 
remarkable simplicity. 

The theory on which the English probate law is based affirms that, 
whoever may be entitled to the beneficial interest in the estate of a deceased 
Englishman, the title to that estate vests on his death in the judge of the 
Court of Probate to whom application must be made by representatives for 
the granting of a title. This jurisdiction extends over all personalty left in 
England by any person, native or foreign, at the time of his or her death ; 
and no person can legally intermeddle with such estate before he obtains 
from the Court a delegation of its powers. Where the deceased died leav- 
ing a will and naming executors, the Court will grant probate of the will 
thereby confirming the executors. Where the deceased died testate but 
without naming executors, the Court will grant letters of administration 
(with the will annexed) to the person that shall be held entitled to the 
office, he finding security. And where the deceased died intestate the 
Court will grant letters of administration to the applicant best entitled. 
If the succession raises no difficulty, application may be made either at the 
principal registry of the Probate Division, or to the probate district registries. 
But when doubts arise, for example, where probate is asked of a will of 
which the principal is lost and but a draft remains, an application by 
motion to the Court itself is necessary. Procedure becomes contentious 
upon a writ of summons being served on a party interested or claiming an 
interest. In this event it is the function of the Court “ to determine what 
testamentary papers are entitled in whole or in part to probate, and who is 
entitled to be constituted the personal representative of the deceased. 
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When the deceased has died testate, it decides which of his testamentary 
papers constitute his last will” (cf. L. M‘Laren in Pattison’s Trs., 16°R., at 
p. 75); “whether he has appointed an executor, and who that executor is. 
When he has died intestate, or when he has died testate, but has either 
appointed an executor who has declined to act, or has omitted to appoint 
an executor, it determines who is to administer his personal estate. Its 
decisions on title are conclusive, and the Probate Court has concurrent 
jurisdiction with the other Divisions in all questions which fairly arise out 
of the suit for probate or administration” (p. 447). Such questions include 
the validity of wills, questions of force or fraud and of domicile. Im all such 
actions the procedure involved, as well as the necessary pleadings and the 
forms to be employed, are lucidly set forth. The authors have also dealt 
with questions of international law in so far as applicable to making up of 
title to the moveable estate of persons deceased. ‘ Where a will has been 
made by a testator who has died domiciled abroad, and the Court of his 
domicile has granted probate of that will, it is the duty of the English 
Court, if he has left moveables in England, to grant ancillary probate to the 
foreign executors” (p. 406). The regulation of such matters between 
England and Scotland is by 21 & 22 Vict. c. 56 and 39 & 40 Vict. ¢. 70, 
$41, but the accuracy with which the procedure is detailed and the fine 
collection of forms brought together in the Appendix (which contains along 
with the various statutes the Finance Acts of 1894 and 1896) render the 
volume one of great use to the Scottish practitioner. 


J.C. S. SANDEMAN. 


A First Book of Jurisprudence for Students of the Common Law. By 
Sir Freperick Poutock, Bart., Barrister-at-Law, M.A., Hon. LL.D. 
Edin., Dublin and Harvard; Corpus Christi Professor of Jurispru- 
dence in the University of Oxford, late Fellow of Trinity College, 
Cambridge, Corresponding Member of the Institute of France. 
London: Macmittan & Co., Limitep; New York: Tue Macmitian 
Co., 1896. 


This book is to some extent made up of former contributions by its 
learned author to the Harvard Law Review and the Law Quarterly Review. 
Its origin may account for its form which is certainly a little peculiar. It 
consists of two distinct parts—either of which, according to the author, 
may be read first. Part I. deals with “Some General Legal Notions,” such 
as law, justice, persons, kc. Part II. is entitled, “Legal Authorities and 
their Use.” Sir Frederick has to a large extent disarmed criticism, by 
intimating that he does not intend to lay out a general system of the 
philosophy of law, or to give a classified view of the whole contents 
of any legal system. One can scarcely blame him, therefore, either 
for failure to deal with law in its political aspect, as Lorimer did, 
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or for not supplying the detailed logical exposition to which Holland 
has accustomed us. He might, indeed, plead that the former omission 
is amply atoned for by his previous work, “ An Introduction to the History 
of the Science of Politics.” At the same time it must be said that 
Sir Frederick has given to jurisprudence a more restricted sense than that 
to which we are accustomed on this side of the Border. He escapes too 
easily, when he says (page 27), “ Law is enforced by the State because it is 
law ; it is not law merely because the State enforces it. But the further 
pursuit of this subject seems to belong to the philosophy of politics rather 
than of law.” A Scot, with his love for metaphysics, may well complain 
at this point, especially as Sir Frederick has no objection to metaphysics 
on other occasions, as, for example, when he says, in his admirable chapter 
on Things, Events, and Acts, “the idealist boldly says that the esse 
of material things is percipi. So we may say that in contemplation of law 
the esse of things is habert or in bonis esse.” The First Part covers 
to some extent the same ground as Holland’s “Jurisprudence,” but 
the subject is not made the basis of a series of logical divisions such 
as is found in that work. Pollock’s standpoint too is different from that 
of Holland, for the former distinctly repudiates the philosophy of the 
English or “analytical” school of jurists. He quotes with approval 
the statement of Ihering that to regard law as merely that which the 
State wills or commands is eminently the mistake of a layman. The 
Second Part is more practical and more exclusively addressed to students 
of the Common Law. Here the author deals successively with Zhe Eapress 
Forms of Law, The Sources of English Law, Sovereignty in English Law, 
Custom in English Law, Law Reports, Case-Law and Precedents, Ancient 
and Modern Statutes. In the chapter on Sovereignty, there is an interest- 
ing quotation from the “Commonwealth of England,” written in 1565 by 
Sir Thomas Smith, Regius Professor of Civil Law at Cambridge. This 
quotation (which appeared also in Pollock’s earlier work on Politics), deals 
with the supremacy of Parliament, and is in advance of its time, by 
making, not the king alone, but the king in Parliament supreme. In the 
appendix to the chapter on Sovereignty, in connection with the discussion 
of the question, ‘Can a man be judge in his own cause?” there is an odd 
story of a Pope who was brought to say, “Judico me cremari.” In the 
chapter on Case-Law and Precedents there is a discussion of the question 
how far the House of Lords is bound by its own decisions. However 
much the House of Lords may declare itself infallible in a judicial sense, 
it may nevertheless be found that different reported decisions of the House 
are not easy to reconcile, All that can be said is that decisions of the 
Court of Final Appeal are not to be treated as conflicting without unavoid- 
able necessity, but if no reasonable exercise of ingenuity can reconcile 
them, “the latter and more deliberate decision” ought to be followed. 
There can be no doubt that Sir Frederick Pollock has produced a volume 
which affords most agreeable reading; whether the book is systematic 
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enough to form a first book of jurisprudence for students may perhaps be 


doubted. ALEex. THomson. 


Manual of the Acts relating to Parish Councils in Scotland. By 
J. Epwarp GrauaM, Advocate. Edinburgh: Wm. Green & Sons, 


1896. 


Mr. Graham is to be congratulated on having produced a very careful 
annotated edition of the Acts and parts of Acts which may be applied by 
parish councils, There was clearly room for such a compilation, and parish 
councillors will do well to study their powers in this volume. The Acts 
annotated are the Local Government Act 1894, and the Amending Act 
1895, the Poor Law Acts 1845 to 1886, the Agricultural Rates Act 1896, 
the Lunacy Acts 1857 to 1887, so far as relating to parish councils, the 
Vaccination Act 1863, the Births, Deaths, and Marriages Acts 1854 to 
1860, so far as applicable, the Burial Grounds Acts 1855 to 1886, the 
Allotments Act 1892, and certain sections of several other Acts which have 
a more indirect bearing on the duties of parish councils. We entirely agree 
with Mr. Graham that the form of his book is the best adapted for its 
purpose. It is essential upon every point first to see the tpsissima verba of 
the legislature. No digest or summary, however accurate, can be safely 
relied upon. Mr. Graham has profited to a considerable extent by the 
information published by the Local Government Board in their first annual 
report. In the first year a good many questions have arisen as to the con- 
struction of the Act of 1894, and the opinions upon those given from time to 
time by the Board are entitled to great weight. At the same time they 
have no authority in the Courts, and Mr. Graham is quite right in express- 
ing an independent opinion, where he cannot accept the official view. On 
sec. 24 (1)(a) of the Local Government Act 1894—e.g., he doubts the 
opinion that the council has no power to provide a hall for public meetings, 
such as a town hall. On subsec. 5 of sec. 19 upon the words “should a 
vacancy occur in the office of chairman during the tenure of office of the 
council,” he says: “the words ‘during the tenure of office of the council” 
are obviously a mistake and should read, ‘during his tenure of office.’” 
This kind of note is rather misleading. The legislature, like Homer, has 
the privilege of nodding, but Courts of law are tied to the words of a 
statute, and cannot accept the conjectural emendations of their editors. 
No doubt, subsection 5 may be read as applying to the case of a vacancy 
in the chair during the statutory year of the chairman’s office, but why 
should it not also apply to and include the case of the vacancy in the chair 
at the end of the statutory year. The phraseology is certainly awkward. 
On sec. 40 which provides that the chairman of a district committee and 
the chairman of a parish council, unless a woman, or personally disqualified 
by any Act, shall be ex officio justices of the peace, there should be a 
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note that solicitors practising in any inferior Court are so disqualified by t] 
6 Geo. IV. c. 48, sec. 27. $ 
Perhaps the most useful part of the book consists of the notes on the 0 
Poor Law Acts. Mr. Guthrie Smith’s work, never very well arranged, is y 
obsolete upon many points, and so many modifications have been made by 7 
recent Acts that it had become no easy task to discover whether a provision a t 
of the Act of 1845 was still operative. There is what looks like a good 
index, though it might include—e.g., “aliment” and “ forisfamiliation,” 
and the book is excellently printed. It ought to have a large sale. ( 
F, P. Watton. 


The Institutions of Italy. By Joun P. Cotpstream, W.S. 
Westminster: ArcHIBALD ConstaBLE & Co., 1896. 


This, like Mr. Coldstream’s similar little note-book on the “ Institutions 
of Austria,” usefully supplements what is found in more general works of 
reference. In the chapter on justice, the author mentions the following 
Courts:—(1) The Giudice Conciliatore, or Small-Debt Court, with a 
jurisdiction up to 1000 lire, or less than £4; (2) The Pretura, with a : 
civil jurisdiction up to 1500 lire, or less than £60, and criminal jurisdiction : 
up to three months and less than £80 fine ; the poor pretore gets only 2500 
lire as salary, less than £100; there are 1500 Preturas; (3) The Tribunal 
(of which there are 162) with a general jurisdiction, not extending on the 
criminal side beyond one year’s imprisonment, and with three judges, of 
whom the President gets from 5000 to 7000 lire, between £200 and £300 ; 
(4) The Court of Appeal (of which there are twenty) for appeals from the 
Tribunal ; the five judges get only from 6000 to 7000 lire; (5) The Court 
of Assize for all criminal trials by jury; there is a majority verdict and an 
appeal on procedure on points of law ; The judges get only 6000 to 7000 bee 
lire; (6) The Court of Cassation (of which there are five) is the final 
appeal Court in civil and criminal matters; it has seven judges, with 
salaries varying from 9000 to 15,000 lire, or £600. The appeal business is 
now being concentrated at the Court of Cassation that sits at Rome. Upon 
the whole matter it seems to the British mind incredible that the law of 
a great State can be adequately administered by a hierarchy of 2500 
judges, of whom the highest receives only £600 of salary. This may seem 
a Philistine view of the matter, but, although Mr. Coldstream gives no 
information on the subject, it is believed to be sound. 





























The Law of Evidence in Civil Cases. By Burr W. Jonzs. 
San Francisco: Bancrort, Wuitney Co., 1896. 






This is a book by an American for Americans. The author states that 
his object has been “ to furnish a text-book for trial lawyers, stating tersely 
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the rules of law which govern in the trial of civil cases.” This profession 
suggests a digest ; but the work itself recalls the elaborate methods of Greenleaf 
vor 

or Taylor rather than the conciseness of Stephen. It is in three stout little 
volumes, an inconvenient form for a text-book, and extends to 2198 pages. 
The statement of the rules of evidence appears to be accurate, if hardly 
terse, the arrangement is clear, and the illustrations, derived mainly from 
American sources, are apt and ample. Certain topics—e.g., presumptions, 
receive unusually full treatment. Indeed, the method of swearing a “ Scotch 
covenanter” is duly noted! The index seems to be good; but we miss a 
list of cases,—a most useful, indeed, indispensable part of a law-book. The 
volumes are the result of great industry, and will be of much service 
to the practitioners, for whose use it is primarily intended. 


Puitie J. Hamitton GRIERSON. 


(Die Abschaffung der Strafkrechtschaft-Studien zur Strafrechtsreform). 
Abolition of Punishment — Study of the Reform of Punishment. 
Vol. I. Pp. 609. Von Dr. Jutius Varena. Graz: Leuscuner & 
LuBensky, 1896. 

The author of this work, the professor of justice in the University of 
Graz, must have made the subject-matter a life-long study, and it is not 
paying him too high a compliment to say that, in this field of research, 
which has engaged the attention of the ablest continental, legal, and 
medical jurists, alienists, teachers of ethics, &c., during the past seventeen 
years, his work will rank high as a solid, thorough, and comprehensive 
presentation of the case in all its phases. More study of its contents is 
earnestly commended to jurists, legal and medical penologists, alienists, 
prison administrators, social reformers, and to all who have at heart the 
well-being of the State, and of the individual. In Scotland, and England 
too, little or no real interest has as yet been taken in the problems dis- 
cussed in this volume, and with the exception of papers read by Dr. 
Clouston and myself at the meeting of the British Association in Edinburgh 
in 1892, and more recently by Dr. James, and the papers published by 
Mr. Charles Scott, Advocate, in the Juridical Review on insanity in relation 
to crime, nothing has been written by qualified persons with the object of 
advancing the question, and finding out what is valuable and lasting in the 
propositions ably and persistently put forward by the German, French, and 
Italian schools of thinkers and observers. Possibly, in Scotland, there are 
reasons, statistical, economical, and penological, for the apparent lack of 
interest in the “criminal man,” and his destiny. For one thing numerically 
he is not, so to speak, felt so much by society in this country as on the 
Continent and the United States. The petty offender—the “drunk” and 
the prostitute — exist in proportion in possibly greater numbers in Scotland 
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than in other countries. The petty offender is responsible for, at least, 
90 per cent. of the offences recorded in judicial statistics, but although he 
is a costly nuisance, he does not, like the hostes hwmant generis, prey upon 
society, and he does not, except very rarely, recruit the ranks of felony, 
Last century, when the continental writers on jurisprudence, such as 
Becearia and Montesquieu, were working successfully for a more humane 
and just penal code, Romilly and others were carrying on successfully a 
similar crusade in this country. Can the explanation be that felony has as 
yet not reached that stage when public attention, as in the case of habitual 
petty offenders, is irrestistibly focussed on it? Of recidivism we have 
enough. Professor Vargna’s book is admirably written and its defects may 
be summed up in the absence of a table of contents, an index, and a biblio- 
graphy—the latter all the more necessary since more than a hundred well- 
known writers for the most part from the German, French, and Italian schools, 
are referred to in footnotes, and in the text. The German fellow-workers 
referred to are Lizzt, Meynert, Weiss, Mendel, Benedikt, Nackedt; the 
French, Tarde, Letourneau, Lacasagne, Corre, &c. ; the Italian, Lombroso, 
Ferri, Garofalo, Colijani, &c. The contents of this volume [to be followed 
shortly by another dealing with the morality of the criminal, methods of 
punishment, justice, punishment (‘‘ Strafjustiz ”), and social reform, and the 
guardianship of the criminal] are referred to under the following five 
heads :—(1) Demand for reform of punishment; (2) scientific methods of 
criminology ; (3) Ethical doctrine of freedom of will; (4) Insanity and 
crime ; (5) Scientific method of thought. 

Under the first head Vargna claims that with the march of human 
thought and progress all desire for revenge on the part of society for the 
breaking of its laws should cease. Practically he adopts the Apostolic 
creed of dealing with the sin more than with the sinner, whose moral 
healing but not his degradation and punishment modern criminology seeks. 
It is suggested with a large degree of truth that the felon in the past has 
not been sufficiently considered having regard to his origin and antecedents 
(biology), his upbringing, and environments, the attitude of society and its 
economic laws (sociology), and his mental state (psychology). Under the 
second head the work of the different schools, religious, speculative, and 
scientific, is dealt with. This chapter treats the important question of 
criminal anthropology from the biological and socialogical standpoints 
including heredity in its bearing upon the criminal. In this con- 
nection one may in slightly altered New Testament phraseology ask, 
Did this man or his parents sin that he should be a criminal? 
The answer in the vast majority of cases would be that the parent did not 
sin; generations of criminals being so rare in Scotland, or, for that matter, 
in any country, as to be considered a negligeable factor. There is just as 
little truth in the other popular doctrine that extreme virtue in the 
progenitors produces vice in the offspring. The criminal may have, and 
in many cases has, a weak and ill-balanced mind, suggesting an inherited 
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neurosis, which in some instances may be considered as the finger-post 
pointing to the asylum, in others to the reformatory and the jail. 

In chapter three Vargna deals with the difficult and thorny problem of 
freedom of will; and in this respect accepts the determinist conception 
of human conduct which regards the criminal’s acts, not as the outcome of 
himself, but of his circumstances. 

In chapter four, the relation of crime to insanity is fully discussed, and 
psychopathology is recommended in order to study aright the criminal, and 
from such a study he anticipates as much for humanity as pathology has 
done for medicine. 


In the closing chapter, the total abolition of “hempen law” 


for 
deliberate murder is demanded. In this country society is not prepared 
to entertain such a sweeping proposition. If the instinctive criminal is a 
lunatic, society has a safe place for him; but society is not likely to forego 
its right to make the deliberate murderer—not the alcoholic aggressor who 
commits ninety-five per cent. of the murders in this country—pay the 
penalty of life forfeiture. 
J. F. SuTHERLAND. 











Nore.—The Notes of Cases are held over for the April number of 
the Review. 
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LETTER TO THE EDITOR. 


Epinsuren, 22nd December, 1896. 


S1r,—There should be no unnecessary or imaginary divergence of view 
between those who desire a Code of Mercantile Law as the best practical 
means of improving the Law. Will you allow me to point out, with 
reference to the review of Mr. Carter’s work on “ Written and Unwritten 
Law” in your last Number, that I never doubted that mercantile law can 
and should be codified for the whole United Kingdom, nor do I think there 
is any serious difficulty to prevent the whole Code from being adopted by 
the colonies and dependencies of the United Kingdom, as its first part, the 
Bills of Exchange Act, has already been by most of them. The law, which 
(if it is to be codified without great delay) must be done for Scotland alone 
at present, is not the Mercantile Law, but such branches as the Land Law 
and Law of Procedure, and I fear, though it is much to be regretted, one 
must add the Law of Family Relations and of Bankruptcy. With regard 
to the Law of Procedure, I quite agree that three-fourths of it would be 
better done by the Courts whose procedure it is, if they would undertake 
it, or, at least, superintend its execution, but the fourth or fundamental 
part requires regulation by general law, and the action of the Legislature 
or a Legislative Commission. Mr. Carter’s address is ingenious, and a 
useful warning against exaggeration by those who are in favour of codes. 
But its own title puts it to a large extent out of Court. There is no such 
thing now as wnwritten law. The question is whether law should be 
written methodically and authoritatively, so that it can be read and 
understood beforehand, or by text-writers without authority, and judges 
with authority only as to the particular case they decide, or any other 
exactly or nearly similar, and by both writers and judges almost invariably 
and inevitably without any method or arrangement on which the lucidity 
of every subject of knowledge so much depends. It is gratifying to the 
law reformer to find the subject of a mercantile code is now attracting 
attention both amongst business men and lawyers. A great deal of united 
and strenuous effort is still necessary before it can become law.—Yours 


truly, 
AE. J. G. Mackay. 


The Epitor of The Juridical Review. 





LAW AND THE STUDY OF LAW.(a) 


ie we study law we are not studying a mystery but 

a well-known profession. We are studying what we 
shall want in order to appear before judges, or to advise 
people in such a way as to keep them out of Court. The 
reason why it is a profession, why people will pay lawyers 
to argue for them or to advise them, is that in societies like 
ours the command of the public force is entrusted to the 
judges in certain cases, and the whole power of the State 
will be put forth, if necessary, to carry out their judgments 
and decrees. People want to know under what circumstances, 
and how far, they will run the risk of coming against what 
is so much stronger than themselves, and hence it becomes 
a business to find out when this danger is to be feared. The 
object of our study, then, is prediction, the prediction of the 
incidence of the public force through the instrumentality of 
the Courts. 

The means of the study are a body of reports, of treatises 
and of statutes, in this country and in England, extending 
back for six hundred years, and now increasing annually 
by hundreds. In these sibylline leaves are gathered the 
scattered prophecies of the past upon the cases in which 
the axe will fall. These are what properly have been called 
the oracles of the law. Far the most important, and pretty 
nearly the whole, meaning of every new effort of legal 
thought is to make these prophecies more precise, and to 





(a) This discourse was pronounced at the dedication of the New Hall of the 
3oston University School of Law on 8th January, 1897. The author has 
kindly consented to its publication in the Juridical Review. 
VOL. 1X.—NO. 2. 
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generalise them into a thoroughly connected system. The 
process is one, from a lawyer’s statement of a case, eliminating 
as it does all the dramatic elements with which his client’s 
story has clothed it, and retaining only the facts of legal 
import, up to the final analyses and abstract universals 
of theoretic jurisprudence. The reason why a lawyer does 
not mention that his client wore a white hat when he made 
a contract, while Mrs. Quickly would be sure to dwell upon 
it along with the parcel gilt goblet and the sea coal fire, is 
that he foresees that the public force will act in the same 
way whatever his client had upon his head. It is to make 
the prophecies easier to be remembered and to be understood 
that the teachings of the decisions of the past are put into 
general propositions and gathered into text books, or that 
statutes are passed in a general form.—The primary rights 
and duties with which jurisprudence busies itself again are 
nothing but prophecies. One of the many evil effects of the 
confusion between legal and moral ideas about which I shall 
have something to say in a moment, is that theory is apt to 
get the cart before the horse and to consider the right or the 
duty as something existing apart from, and independent of, 
the consequences of its breach, to which certain sanctions 
are added afterward. But, as I shall try to show, a legal 
duty so called is nothing but a prediction that, if a man 
does or omits certain things, he will be made to suffer in 
this or that way by judgment of the Court ;—and so of a 
legal right. 

The number of our predictions, when generalised and 
reduced to a system, is not unmanageably large. They 
present themselves as a finite body of dogma which may be 
mastered within a reasonable time. It is a great mistake 
to be frightened by the ever increasing number of reports. 
The reports of a given jurisdiction in the course of a 
generation take up pretty much the whole body of the law 
and restate it from the present point of view. We could 
reconstruct the corpus from them if all that went before 
were burned. The use of the earlier reports is mainly 
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historical, a use about which I shall have something to say 
before I have finished. 

I wish, if I can, to lay down some first principles for the 
study of this body of dogma or systematised prediction which 
we call the law, for men who want to use it as the instrument 
of their business to enable them to prophesy in their turn, 
and, as bearing upon the study, I wish to point out an ideal 
which as yet our law has not attained. 

The first thing for a business-like understanding of the 
matter is to understand its limits, and therefore I think it 
desirable at once to point out and dispel a confusion between 
morality and law, which sometimes rises to the height of 
conscious theory, and more often, and indeed constantly 
is making trouble in detail without reaching the point of 
consciousness. You can see very plainly that a bad man has 
as much reason as a good one for wishing to avoid an 
encounter with the public force, and therefore you can see 
the practical importance of the distinction between morality 
and law. A man who cares nothing for an ethical rule 
which is believed and practised by his neighbours, is likely, 
nevertheless, to care a good deal to avoid being made to pay 
money, and will want to keep out of jail if he can. 

I take it for granted that no hearer of mine will mis- 
interpret what I have to say as the language of cynicism. 
The law is the witness and external deposit of our moral 
life. Its history is the history of the moral development 
of the race. The practice of it, in spite of popular jests, 
tends to make good citizens and good men. When I 
emphasise the difference between law and morals, I do so 
with reference to a single end, that of learning and under- 
standing the law. For that purpose you must definitely 
master its specific marks, and it is for that that I ask you for 
the moment to imagine yourselves indifferent to other and 
greater things. 

I do not say that there is not a wider point of view from 
which the distinction between law and morals becomes of 
secondary or no importance, as all mathematical distine- 
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tions vanish in presence of the infinite. But I do say that 
that distinction is of the first importance for the object 
which we are here to consider—a right study and mastery 
of the law as a business with well understood limits, a 
body of dogma enclosed within definite lines. I have just 
shown the practical reason for saying so. If you want to 
know the law and nothing else, you must look at it as a bad 
man, who cares only for the material consequences which 
such knowledge enables him to predict, not as a good one, 
who finds his reasons for conduct, whether inside the law 
or outside of it, in the vaguer- sanctions of conscience, 
The theoretical importance of the distinction is no less, if 
you would reason on your subject aright. The law is full 
of phraseology drawn from morals, and by the mere force 
of language continually invites us to pass from one domain 
to the other without perceiving it, as we are sure to do 
unless we have the boundary constantly before our minds. 
The law talks about rights, and duties, and malice, and 
intent, and negligence, and so forth, and nothing is easier, 
or, | may say, more common in legal reasoning, than to 
take these words in their moral sense at some stage of the 
argument, and so to drop into fallacy. For instance, 
when we speak of the rights of man in a moral sense we 
mean to mark the limits of interference with individual 
freedom which we think are prescribed by conscience, or 
by our ideal however reached. Yet it is certain that many 
laws have been enforced in the past, and it is likely that 
some are enforced now, which are condemned by the most 
enlightened opinion of the time, or which at all events 
pass the limit of interference as many consciences would 
draw it. Manifestly, therefore, nothing but confusion of 
thought can result from assuming that the rights of man in 
a moral sense are equally rights in the sense of the Consti- 
tution and the law. No doubt simple and extreme cases 
can be put of imaginable laws which the statute making 
power would not dare to enact, even in the absence of 
written constitutional prohibitions, because the community 
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would rise in rebellion and fight; and this gives some 
plausibility to the proposition that the law, if not a part of 
morality, is limited by it. But this limit of power is not 
coextensive with any system of morals. For the most part 
it falls far within the lines of any such system, and in some 
cases may extend beyond them, for reasons drawn from the 
habits of a particular people at a particular time. I once 
heard the late Professor Agassiz say that a German popula- 
tion would rise if you added two cents to the price of a glass 
of beer. A statute in such a case would be empty words, not 
because it was wrong but because it could not be enforced. 
No one will deny that wrong statutes can be and are enforced, 
and we should not all agree as to which were the wrong ones. 

The confusion with which I am dealing besets confessedly 
legal conceptions. Take the fundamental question, what 
constitutes the law. You will find some text writers telling 
you that it is something different from what is decided by 
the Courts of Massachusetts or England, that it is a system of 
reason, that it is a deduction from principles of ethics or 
admitted axioms or what not, which may or may not coincide 
with the decisions. But if we take the view of our friend 
the bad man, we shall find that he does not care two straws 
for the axioms or deductions, but that he does want to know 
what the Massachusetts or English Courts are likely to do in 
fact. Jam much of his mind. The prophecies of what the 
Courts will do in fact, and nothing more pretentious, are what 
I mean by the law. 

Take again a notion which as popularly understood is the 
widest conception which the law contains ;—the notion of 
legal duty, to which already I have referred. We fill the 
word with all the content which we draw from morals. But 
what does it mean to a bad man? Mainly and in the first 
place, a prophecy that if he does certain things he will be 
subjected to disagreeable consequences by way of imprison- 
ment or compulsory payment of money. But from his point 
of view, what is the difference between being fined and being 
taxed a certain sum for doing a certain thing? That his 
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point of view is the test of legal principles is shown by the 
many discussions which have arisen in the Courts on the very 
question whether a given statutory liability is a penalty or a 
tax. On the answer to this question depends the decision 
whether conduct is legally wrong or right, and also whether 
a man is under compulsion or free. Leaving the criminal 
law on one side, what is the difference between the liability 
under the mill acts, or statutes authorising a taking by emi- 
nent domain and the liability for what we call a wrongful 
conversion of property where restoration is out of the ques- 
tion? In both cases the party taking another man’s property 
has to pay its fair value as assessed by a jury, and no more. 
What significance is there in calling one taking right and 
another wrong from the point of view of the law? It does 
not matter so far as the given consequence, the compulsory 
payment, is concerned, whether the act to which it is attached 
is described in terms of praise or in terms of blame, or 
whether the law purports to prohibit it or to allow it. If it 
matters at all, still speaking from the bad man’s point of view, 
it must be because in one case and not in the other some 
further disadvantages, or at least some further consequences, 
are attached to the act by the law. The only other disad- 
vantages thus attached to it, which I ever have been able to 
think of, are to be found in two somewhat insignificant legal 
doctrines, both of which might be abolished without much 
disturbance. One is that a contract to do a prohibited act is 
unlawful, and the other that, if one of two or more joint wrong- 
doers has to pay all the damages, he cannot recover contribu- 
tion from his fellows. And that I believe is all. You see 
how the vague circumference of the notion of duty shrinks 
and at the same time grows more precise when we wash it 
with cynical acid and expel everything except the object of 
our study, the operations of the law. 

Nowhere is the confusion between legal and moral ideas 
more manifest than in the law of contract. Among other 
things, here again the so-called primary rights and duties 
are invested with a mystic significance beyond what can he 
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assigned and explained. The duty to keep a contract at 
common law means a prediction that you must pay dam- 
ages if you do not keep it—and nothing else. If you com- 
mit a tort, you are liable to pay a compensatory sum. If 
you commit a contract, you are liable to pay a compensa- 
tory sum unless the promised event comes to pass, and that 
is all the difference. But such a mode of looking at the 
matter stinks in the nostrils of those who think it advan- 
tageous to get as much ethics into the law as they can. 
It was good enough for Lord Coke, however, and here as 
in many other cases I am content to abide with him. In 
Bromage v. Genning (1 Roll. Rep. 368), a prohibition was 
sought in the King’s Bench against a suit in the marches 
of Wales for the specific performance of a covenant to grant 
a lease, and Coke said that it would subvert the intention of 
the covenantor, since he intends it to be at his election 
either to lose the damages or to make the lease. Sergeant 
Harris for the plaintiff confessed that he moved the matter 
against his conscience, and a prohibition was granted. This 
goes further than we should go now, but it shows what I 
venture to say has been the common law point of view from 
the beginning, although Mr. Harriman, in his very able little 
book upon Contracts has been misled, as I humbly think, to 
a different conclusion. 

I have spoken only of the common law, because there are 
some cases in which a logical justification can be found for 
speaking of civil liabilities as imposing duties in an intel- 
ligible sense. These are the relatively few in which equity 
will grant an injunction, and will enforce it by putting the 
defendant in prison, or otherwise punishing him, unless he 
complies with the order of the Court. But I hardly think it 
advisable to shape general theory from the exception, and | 
think it would be better to cease troubling ourselves about 
primary rights and sanctions altogether than to describe our 
prophecies concerning the liabilities commonly imposed by 
the law in those inappropriate terms. 

I mentioned as other examples of the use by the law of 
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words drawn from morals, malice, intent and negligence. It 
is enough to take malice as it is used in the law of civil 
liability for wrongs,—what we lawyers call the law of torts,— 
to show you that it means something different in law from 
what it means in morals, and also to show how the difference 
has been obscured by giving to principles which have little 
or nothing to do with each other the same name. Three 
hundred years ago a parson preached a sermon and told a 
story out of Fox’s “ Book of Martyrs” of a man who had 
assisted at the torture of one of the saints and afterward died, 
suffering compensatory inward torment. It happened that 
Fox was wrong. The man was alive and chanced to hear the 
sermon, and thereupon he sued the parson. Chief Justice 
Wray instructed the jury that the defendant was not liable, 
because the story was told innocently, without malice. He 
took malice in the moral sense, as importing a malevolent 
motive. But nowadays no one doubts that a man may be 
liable, without any malevolent motive at all, for false state- 
ments manifestly calculated to inflict temporal damage. In 
stating the case in pleading we still should call the defendant's 
conduct malicious, but in my opinion, at least, the word means 
nothing about motives, or even about the defendant’s attitude 
toward the future, but only signifies that the tendency of his 
conduct under the known circumstances was very plainly to 
cause the plaintiff temporal harm.(a) 

In the law of contract the use of moral phraseology has 
led to equal confusion, as I have shown in part already, but 
only in part. Morals deal with the actual internal state 
of the individual's mind, what he actually intends. From 
the time of the Romans down to now, this mode of dealing 
has affected the language of the law as to contract, and the 
language used has re-acted upon the thought. We talk 
about a contract as a meeting of the minds of the parties, and 
thence it is inferred in various cases that there is no contract 
because their minds have not met; that is because they have 





a) See Hanson v. Globe Newspaper Co., 159 Mass. 293, 302. 
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intended different things, or because one party has not known 
of the assent of the other. Yet nothing is more certain than 
that parties may be bound by a contract to things which 
neither of them intended, and when one does not know of the 
other’s assent. Suppose a contract is executed in due form 
and in writing to deliver a lecture, mentioning no time. One 
of the parties thinks that the promise will be construed to 
mean at once, within a week. The other thinks that it 
means when he is ready. The Court says that it means 
within a reasonable time. ‘The parties are bound by the con- 
tract as it is interpreted by the Court, yet neither of them 
meant what the Court declares that they have said. In my 
opinion no one will understand the true theory of contract or 
be able even to discuss some fundamental questions intelli- 
gently until he has understood that all contracts are formal, 
that the making of a contract depends not on the agreement 
of two minds in one intention, but on the agreement of two 
sets of external signs,—not on the parties having meait the 
same thing but on their having sazd the same thing. 
Furthermore, as the signs may be addressed to one sense or 
another,—to sight or to hearing,—on the nature of the sign 
will depend the moment when the contract is made. If the 
sign is tangible, for instance, a letter, the contract is made 
when the letter of acceptance is delivered. If it is necessary 
that the minds of the parties meet, there will be no contract 
until the acceptance can be read,—none, for example, if the 
acceptance be snatched from the hand of the offerer by a third 
person. 

This is not the time to work out a theory in detail or to 
answer many obvious doubts and questions which are sug- 
gested by these general views. I know of none which are not 
easy to answer, but what I am trying to do now is only by a 
series of hints to throw some light on the narrow path of legal 
doctrine, and upon two pitfalls which, as it seems to me, lie 
perilously near to it. Of the first of these I have said enough. 
I hope that my illustrations have shown the danger, both to 
speculation and to practice, of confounding morality with law, 
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and the trap which legal language lays for us on that side of 
our way. For my own part, I often doubt whether it would 
not be a gain if every word of moral significance could be 
banished from the law altogether, and other words adopted 
which should convey legal ideas uncoloured by anything out- 
side the law. We should lose the fossil records of a good deal 
of history and the majesty got from ethical associations, but 
by ridding ourselves of an unnecessary confusion we should 
gain very much in the clearness of our thought. 

So much for the limits of the law. The next thing which 
I wish to consider is what are the forces which determine its 
content and its growth. You may assume with Hobbes and 
Bentham and Austin that all law emanates from the sovereign, 
even when the first human beings to enunciate it are the 
judges, or you may think that law is the voice of the Zeitgeist, 
or what you like. It is all one to my present purpose. Even 
if every decision required the sanction of an emperor with 
despotic power and a whimsical turn of mind, we should be 
interested none the less, still with a view to prediction, in 
discovering some order, some rational explanation and some 
principle of growth, for the rules which he laid down. In 
every system there are such explanations and principles to be 
found. It is with regard to them that a second fallacy comes 
in, which I think it important to expose. 

The fallacy to which I refer is the notion that the only 
force at work in the development of the law is logic. In 
the broadest sense, indeed, that notion would be true. The 
postulate on which we think about the universe is that there 
is a fixed quantitative relation between every phenomenon 
and its antecedents and consequents. If there is such a 
thing as a phenomenon without these fixed quantitative re- 
lations, it isa miracle. It is outside the law of cause and 
effect, and as such transcends our power of thought, or at 
least is something to or from which we cannot reason. 
The condition of our thinking about the universe is that it 
is capable of being thought about rationally, or, in other 
words, that every part of it is effect and cause in the same 
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sense in Which those parts are with which we are most 
familiar. Soin the broadest sense it is true that the law 
is a logical development like everything else. The danger 
of which I speak is not the admission that the principles 
governing other phenomena also govern the law, but the 
notion that a given system, ours, for instance, can be 
worked out like mathematics from some general axioms of 
conduct. This is the natural error of the schools, but it is 
not confined to them. I once heard a very eminent judge 
say that he never let a decision go until he was absolutely 
sure that it was right. So judicial dissent often is blamed, 
as if it meant simply that one side or the other were not 
doing their sums right, and if they would take more trouble, 
agreement inevitably would come. 

This mode of thinking is entirely natural. ‘The training 
of lawyers is a training in logic. The processes of anal- 
ogy, discrimination and deduction are those in which they 
are most at home. The language of judicial decision is 
mainly the language of logic. And the logical method and 
form flatter that longing for certainty and for repose which 
is in every human mind. But certainty generally is illu- 
sion, and repose is not the destiny of man. Behind the 
logical form lies a judgment as to the relative worth and 
importance of competing legislative grounds, often an in- 
articulate and unconscious judgment, it is true, and yet 
the very root and nerve of the whole proceeding. You can 
give any conclusion a logical form. You always can imply 
a condition in a contract. But why do you imply it? It 
is because of some belief as to the practice of the com- 
munity or of a class, or because of some opinion as to pol- 
icy, or, in short, because of some attitude of yours upon a 
matter not capable of exact quantitative measurement, and 
therefore not capable of founding exact logical conclusions. 
Such matters really are battle grounds, where the means do 
not exist for determinations that shall be good for all time, 
and where the decision can do no more than embody the 
preference of a given body in a given time and place. We 
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do not realise how large a part of our law is open to recon- 
sideration upon a slight change in the habit of the public 
mind. No concrete proposition is self-evident, no matter 
how ready we may be to accept it, not even Mr. Herbert 
Spencer’s “ Every man has a right to do what he wills, pro- 
vided he interferes not with a like right on the part of his 
neighbours.” 

Why is a false and injurious statement privileged if it is 
made honestly in giving information about a servant? It 
is because it has been thought more important that informa- 
tion should be given freely than that a man should be pro- 
tected from what under other circumstances would be an 
actionable wrong. Why is a man at liberty to set up a 
business which he knows will ruin his neighbour? It is be- 
cause the public good is supposed to be best subserved by 
free competition. Obviously such judgments of relative 
importance may vary in different times and places. Why 
does a judge instruct a jury that an employer is not liable 
to an employee for an injury received in the course of his 
employment unless he is negligent, and why do the jury 
generally find for the plaintiff if the case is allowed to go 
to them? It is because the traditional policy of our law is 
to confine liability to cases where a prudent man might have 
foreseen the injury or at least the danger, while the incli- 
nation of a very large part of the community is to make 
certain classes of persons insure the safety of those with 
whom they deal. Since the last words were written I have 
seen the requirement of such insurance put forth as part of 
the programme of one of the best known labour organisa- 
tions. There is a concealed, half conscious battle on the 
question of legislative policy, and if any one thinks that it 
can be settled deductively, or once for all, I only can say that 
I think he is theoretically wrong, and that I am certain that 
his conclusion will not be accepted in practice semper ubique 
ei ab omnibus. 

Indeed I think that even now our theory upon this matter 
is open to reconsideration, although I am not prepared to say 
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how I should decide if a reconsideration were proposed, Our 
law of torts comes from the old days of isolated, ungeneral- 
ised wrongs, assaults, slanders, and the like, where the 
damages might be taken to lie where they fell by legal judg- 
ment. But the torts with which our Courts are kept busy 


a to-day are mainly the incidents of certain well known busi- 
= nesses. They are injuries to person or property by railroads, 
‘ factories, and the like. The lability for them is estimated, 
: and sooner or later goes into the price paid by the public. 


The public really pays the damages, and the question of 
liability, if pressed far enough, is really the question how far 
it is desirable that the public should insure the safety of those 
whose work it uses. It might be said that in such cases the 
chance of a jury finding for the defendant is merely a chance, 
once in a while rather arbitrarily interrupting the regular 
course of recovery, most likely in the case of an unusually 
conscientious plaintiff, and therefore better done away with. 
On the other hand the economic value even of a life to the 
community can be estimated, and no recovery, it may be said, 
ought to go beyond that amount. It is conceivable that some 
day in certain cases we may find ourselves imitating, on a 
higher plane, the tariff for life and limb which we see in the 
3 “ Leges Barbarorum.” 

I think that the judges themselves have failed adequately 
to recognise their duty of weighing considerations of social 








advantage. The duty is inevitable, and the result of the 
often proclaimed judicial aversion to deal with such consider- 
ations is simply to leave the very ground and foundation of 





judgments inarticulate and often unconscious, as I have said. 
When socialism first began to be talked about, the comfortable 
classes of the community were a good deal frightened. | 
suspect that this fear has influenced judicial action both here 
and in England, yet it is certain that it is not a conscious 
factor in the decisions to which I refer. I think that some- 
thing similar has led people, who no longer hope to control 
the legislatures, to look to the Courts as expounders of the 
Constitutions, and that in some Courts new principles have 
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been discovered outside the bodies of those instruments, 
which may be generalised into acceptance of the economic 
doctrines which prevailed about fifty years ago, and a whole- 
sale prohibition of what a tribunal of lawyers does not think 
about right. I cannot but believe that if the training of 
lawyers led them habitually to consider more definitely and 
explicitly the social advantage on which the rule they lay 
down must be justified, they sometimes would hesitate where 
now they are confident, and see that really they were taking 
sides upon debatable and often burning questions. 

So much for the fallacy of logical form. Now let us con- 
sider the present condition of the law as a subject for study, 
and the ideal toward which it tends. We still are far from 
the point of view which I desire to see reached. No one has 
reached it, or can reach it, as yet. We are only at the begin- 
ning of a philosophical reaction, and of a reconsideration of 
the worth of doctrines which for the most part still are taken 
for granted without any deliberate, conscious and systematic 
questioning of their grounds. The development of our law 
has gone on for nearly a thousand years, like the development 
of a plant, each generation taking the inevitable next step, 
mind like matter simply obeying a law of spontaneous growth. 
It is perfectly natural and right that it should have been so. 
Imitation is a necessity of human nature, as has been illustrated 
by aremarkable French writer, (M. Tarde) in an admirable book 
(“Les Lois de l’Imitation”). Most of the things we do, we 
do for no better reason than that our fathers have done them 
or that our neighbours do them, and the same is true of a 
larger part than we suspect of what we think. The reason is 
a good one, because our short life gives us no time for a better, 
but it is not the best. It does not follow, because we all are 
compelled to take on faith at second hand most of the rules on 
which we base our action and our thought, that each of us 
may not try to set some corner of his world in the order of 
reason, or that all of us collectively should not aspire to carry 
reason as far as it will go throughout the whole domain. In 
regard to the law it is true, no doubt, that an evolutionist will 
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hesitate to affirm universal validity for his social ideas or for 
¢ the principles which he thinks should be embodied in legisla- 
. tion. He is content if he can prove them best for here and 
k Of now. He may be ready to admit that he knows nothing 
f i about an absolute best in the cosmos, and even that he knows 
| : next to nothing about a permanent best for men. Still it is 
true that a body of law is more rational and more civilised 
when every rule it contains is referred articulately and defin- 
itely to an end which it subserves, and when the grounds 
for desiring that end are stated or are ready to be stated in 
words. 

At present, in very many cases, if we want to know why 
a rule of law has taken its particular shape, and more or less 
if we want to know why it exists at all, we go to tradition. 
We follow it into the Year Books, and perhaps beyond them 
to the customs of the Salian Franks, and somewhere in the 
past in the German forests, in the needs of Norman kings, in 
the assumptions of a dominant class, in the absence of 
generalised ideas, we find out the practical motive for what 
now is best justified by the mere fact of its acceptance and 
that men are accustomed to it. The rational study of law is 
still to a large extent the study of history. History must be 
a part of the study because without it we cannot know the 
precise scope of rules which it is our business to know. It is 
a part of the rational study, because it is the first step toward 
an enlightened scepticism, that is, toward a deliberate recon- 
sideration of the worth of those rules. When you get the 
dragon out of his cave on to the plain and in the daylight, you 
can count his teeth and claws, and see just what is his 
strength. But to get him out is only the first step. The 
next is either to kill him or to tame him and make him a use- 
ful animal. For the rational study of the law the black-letter 
man may be the man of the present, but the man of the 
future is the man of statistics and the master of economics. 
It is revolting to have no better reason for a rule of law than 
that so it was laid down in the time of Henry IV. It is still 
more revolting if the grounds upon which it was laid down 
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have vanished long since, and the rule simply persists from 
blind imitation of the past. I am thinking of the technical 
rule as to trespass ab initio, as it is called, which I attempted 
to explain in a recent Massachusetts case. (a) 

Let me take an illustration, which can be stated in a few 
words, to show how the social end which is aimed at bya 
rule of law, is obscured and only partially attained in con- 
sequence of the fact that the rule owes its form to a gradual 
historical development instead of being reshaped as a whole, 
with conscious articulate reference to the end in view. We 
think it desirable to prevent one man’s property being mis- 
appropriated by another, and so we make larceny a crime, 
The evil is the same whether the misappropriation is made by 
a man into whose hands the owner has put the property or by 
one who wrongfully takes it away. But primitive law in its 
weakness did not get much beyond an effort to prevent 
violence, and very naturally made a wrongful taking, a tres- 
pass, part of its definition of the crime. In modern times the 
judges enlarged the definition a little by holding that, if the 
wrong-doer gets possession by a trick or device, the crime is 
committed. This really was giving up the requirement of a 
trespass, and it would have been more logical, as well as 
truer to the present object of the law, to abandon the re- 
quirement altogether. That, however, would have seemed 
too bold and was left to statute. Statutes were passed 
making embezzlement a crime. But the force of tradition 
caused the crime of embezzlement to be regarded as so 
far distinct from larceny that to this day, in some jurisdic- 
tions at least, a slip corner is kept open for thieves to con- 
tend, if indicted for larceny, that they should have been 
indicted for embezzlement, and if indicted for embezzle- 
ment, that they should have been indicted for larceny, and 
to escape on that ground. 

Far more fundamental questions still await a better answer 


than that we do as our fathers have done. What have 





(a) Commonwealth v. Rubin, 165 Mass, 453. 
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we better than a blind guess to show that the criminal law 
in its present form does more good than harm? I do not 
stop to refer to the effect which it has had in degrading 
prisoners and in plunging them further into crime, or to 
the question whether fine and imprisonment do not fall 
more heavily on a criminal’s wife and children than on 
himself. I have in mind more far-reaching questions. 
Does punishment deter? Do we deal with criminals on 
proper principles? A modern school of continental crim- 
inalists plumes itself on the formula, first suggested, it is 
said, by Gall, that we must consider the criminal rather 
than the crime. The formula does not carry us very far, 
but the inquiries which have been started look toward an 
answer of my questions based on science for the first time. 
If the typical criminal is a degenerate, bound to swindle or 
to murder by as deep seated an organic necessity as that 
which makes the rattlesnake bite, it is idle to talk of 
deterring him by the classical method of imprisonment. 
He must be got rid of; he cannot be improved, or fright- 
ened, out of his structural reaction. If, on the other hand, 
crime, like normal human conduct, is mainly a matter of 
imitation, punishment fairly may be expected to help to 
keep it out of fashion. The study of criminals has been 
thought by some well-known men of science to sustain the 
former hypothesis. ‘The statistics of the relative increase 
of crime in crowded places like large cities, where example 
has the greatest chance to work, and in less populated parts, 
where the contagion spreads more slowly, have been used 
with great force in favour of the latter view. But there is 
weighty authority for the belief that, however this may 
be, “not the nature of the crime but the dangerousness 
of the criminal constitutes the only reasonable legal cri- 
terion to guide the inevitable social reaction against the 
criminal.” («) 

(a) Havelock Ellis, “The Criminal,” 41, citing Garofalo. 

See also Ferri, “Sociologie Criminelle,” passim. Compare Tarde, “Ja 
Philosophie Pénale.” 
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The impediments to rational generalisation, which | 
illustrated from the law of larceny, are shown in the other 
branches of the law as well as in that of crime. Take the 
law of tort or civil liability for damages apart from contract 
and the like. Is there any general theory of such liability, 
or are the cases in which it exists simply to be enumerated, 
and to be explained each on its special ground, as is easy 
to believe from the fact that the right of action for certain 
well-known classes of wrongs, like trespass or slander, has 
its special history for each class? I think that there is 
a general theory to be discovered, although resting in tend- 
ency rather than established and accepted. I think that 
the law regards the infliction of temporal damage by a 
responsible person as actionable, if under the circumstances 
known to him the danger of his act is manifest according 
to common experience, or according to his own experience if 
it is more than common, except in cases where upon special 
grounds of policy the law refuses to protect the plaintiff or 
grants a privilege to the defendant.(a) I think that com- 
monly malice, intent and negligence mean only that the 
danger was manifest to a greater or less degree, under the 
circumstances known to the actor, although in some cases 
of privilege malice may mean an actual malevolent motive, 
and such a motive may take away a permission knowingly 
to inflict harm, which otherwise would be granted on this 
or that ground of dominant public good. But when I 
stated my view to a very eminent English judge the other 
day, he said, ‘“‘ You are discussing what the law ought to be ; 
as the law is, you must show a right. A man is not liable for 
negligence, unless he is subject to a duty.” If our difference 
was more than a difference in words, or with regard to the 
proportion between the exceptions and the rule, then in his 





(a) An example of the law’s refusing to protect the plaintiff is when he is 
interrupted by a stranger in the use of a valuable way which he has travelled 
adversely for a week less than the period of prescription. A week later he will 
have gained a right, but now he is only a trespasser. Examples of privilege 
I have given already. One of the best is competition in business, 
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opinion, liability for an act cannot be referred to the manifest 
tendency of the act to cause temporal damage in general as a 
sutlicient explanation, but must be referred to the special 
nature of the damage, or must be derived from some special 
circumstances outside of the tendency of the act, for which no 
generalised explanation exists. I think that such a view is 
wrong, but it is familiar, and I dare say is generally accepted 


in England. 

Everywhere the basis of principle is tradition, to such an 
extent that we even are in danger of making the role of his- 
tory more important than it is. The other day Professor 
Ames wrote a learned article to show among other things that 
the common law did not recognise the defence of fraud in 
actions upon specialties, and the moral might seem to be that 
the personal character of that defence is due to its equitable 
origin. But if, as I have said, all contracts are formal, the 
difference is not merely historical but theoretic between 
defects of form which prevent a contract from being made, 
and mistaken motives which manifestly could not be con- 
sidered in any system that we should call rational except 
against one who was privy to those motives. It is not con- 
fined to specialties, but is of universal application. I ought 
to add that I do not suppose that Mr. Ames would disagree 
with what I suggest. 

However, if we consider the law of contract we find it 
full of history. The distinctions between debt, covenant and 
assumpsit are merely historical. The classification of certain 
obligations to pay money, imposed by the law irrespective of 
any bargain, as quasi contracts is merely historical. The 
doctrine of consideration is merely historical. The effect 
Con- 





given to a seal is to be explained by history alone. 
sideration is a mere form. Is it a useful form? If so, why 
should it not be required in all contracts? A seal is a mere 
form, and is vanishing in the scroll, and in enactments that a 
consideration must be given, seal or no seal.—Why should 
any merely historical distinction be allowed to affect the 
rights and obligations of business men 4 
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Since I wrote this discourse I have come on a very good 
example of the way in which tradition not only overrides 
rational policy, but overrides it after first having been mis- 
understood and having been given a new and broader scope 
than it had when it had a meaning. It is the settled law of 
England that a material alteration of a written contract by a 
party avoids it as against him. The doctrine is contrary to 
the general tendency of the law. We do not tell a jury that 
if a man ever has lied in one particular he is to be presumed 
to lie in all. Even if a man has tried to defraud, it seems no 
sufficient reason for preventing him from proving the truth. 
Objections of like nature in general go to the weight not to 
the admissibility of evidence. Moreover, this rule is irrespec- 
tive of fraud, and is not confined to evidence. It is not merely 
that you cannot use the writing but that the contract is at an 
end. What does this mean? The existence of a written 
contract depends on the fact that the offerer and offeree have 
interchanged their written expressions, not on the continued 
existence of those expressions. But in the case of a bond the 
primitive notion was different. The contract was inseparable 
from the parchment. If a stranger destroyed it, or tore off 
the seal or altered it, the obligee could not recover, however 
free from fault, because the defender’s contract, that is, the 
actual tangible bond which he had sealed, could not be pro- 
duced in the form in which it bound him. About a hundred 
years ago Lord Kenyon undertook to use his reason on this tra- 
dition, as he sometimes did to the detriment of the law, and 
not understanding it, said he could see no reason why what 
was true of a bond should not be true of other contracts. 
His decision happened to be right, as it concerned a pro- 
missory note, when again the common law regarded the con- 
tract as inseparable from the paper on which it was written, 
but the reasoning was general and soon was extended to 
other written contracts, and various absurd and _ unreal 
grounds of policy were invented to account for the enlarged 
rule. 

I trust that no one will understand me to be speaking 
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with disrespect of the law because | criticise it so freely. 
I venerate the law, and especially our system of law, as one 
of the vastest products of the human mind. No one knows 
better than I do the countless number of great intellects 
that have spent themselves in making some addition or 
improvement, the greatest of which is trifling when compared 
with the mighty whole. It has the final title to respect 
that it exists, that it is not a Hegelian dream but a part of 
the lives of men. But one may criticise even what one 
reveres. Law is the business to which my life is de- 
voted, and I should show less than devotion if I did 
not do what in me lies to improve it, and when I 
perceive what seems to me the ideal of its future if 
I hesitated to point it out and to press toward it with all 
my heart. 

Perhaps I have said enough to show the part which the 
study of history necessarily plays in the intelligent study of 
the law as it is to-day. In the teaching of this school and 
at Cambridge it is in no danger of being undervalued. Mr. 
Bigelow here, and Mr. Ames and Mr. Thayer there, have 
made important contributions which will not be forgotten, 
and in England the recent history of early English law by 
Sir Frederick Pollock and Mr. Maitland has lent the sub- 
ject an almost deceptive charm. We must beware of the 
pitfall of antiquarianism, and must remember that for our 
purposes our only interest in the past is for the light it 
throws upon the present. I look forward to a time when 
the part played by history in the explanation of dogma shall 
be very small, and instead of ingenious research we shall 
spend our energy on a study of the ends sought to be 
attained and the reasons for desiring them. Asa step toward 
that ideal it seems to me that every lawyer ought to seek an 
understanding of economics. The present divorce between 
the schools of political economy and law seems to me an 
evidence of how much progress in philosophical study still 
remains to be made. In the present state of political econ- 
omy indeed, we come again upon history on a larger scale, 
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but there we are called on to consider and weigh the ends 
of legislation, the means of attaining them and the cost, 
We learn that for every thing we have we give up something 
else, and we are taught to set the advantage we gain against 
the other advantage we lose, and to know what we are doing 
when we elect. 

There is another study which sometimes is undervalued 
by the practical minded, for which I wish to say a good 
word, although I think a good deal of pretty poor stuff goes 
under that name. I mean the study of what is called juris- 
prudence. Jurisprudence, as I look at it, is simply law in 
its most generalised part. Every effort to reduce a case to 
a rule is an effort of jurisprudence, although the name as 
used in England is confined to the broadest rules and most 
fundamental conceptions. One mark of a great lawyer is 
that he sees the application of the broadest rules. There 
is a story of a Vermont justice of the peace before whom a 
suit was brought by one farmer against another for breaking 
achurn. ‘The justice took time to consider, and then said 
that he had looked through the statutes and could find noth- 
ing about churns, and gave judgment for the defendant. 
The same state of mind is shown in all our common digests 
and text-books. Applications of rudimentary rules of con- 
tract or tort are tucked away under the head of Railroads or 
Telegraphs, or go to swell treatises on historical subdivi- 
sions, such as Shipping or Equity, or are gathered under an 
arbitrary title which is thought likely to appeal to the 
practical mind, such as Mercantile Law. If a man goes 
into law it pays to be a master of it, and to be a master of 
it means to look straight through all the dramatic incidents 
and to discern the true basis for prophecy. Therefore, it is 
well to have an accurate notion of what you mean by law, by 
a right, by a duty, by malice, intent and negligence, by 
ownership, by possession, and so forth. I have in my mind 
cases in which the highest Courts seem to me to have 
floundered because they had no clear ideas on some of these 
themes. I have illustrated their importance already. If a 
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further illustration is wished, it may be found by reading the 
appendix to Sir James Stephen’s Criminal Law on the subject 
of possession, and then turning to Pollock and Wright’s en- 
lightened book. Sir James Stephen is not the only writer 
whose attempts to analyse legal ideas have been confused by 
striving for a useless quintessence of all systems instead of an 
accurate anatomy of one. ‘The trouble with Austin was that 
he did not know enough English law. But still it is a prac- 
tical advantage to master Austin, and his predecessors, 
Hobbes and Bentham, and his worthy successors, Holland and 
Pollock. Sir Frederick Pollock’s recent little book is touched 
with the felicity which marks all his works, and is wholly free 
from the perverting influence of Roman models. 

The advice of the elders to young men is very apt to be as 
unreal as a list of the hundred best books. At least in my 
day I had my share of such counsels, and high among the un- 
realities I place the recommendation to study the Roman law. 
I assume that such advice means more than collecting a few 
Latin maxims with which to ornament the discourse,—the 
purpose for which Lord Coke recommended Bracton. If that 
is all that is wanted, the title ‘‘ De Regulis Juris Antiqui ” 
can be read in an hour. I assume that if it is well to study 
the Roman law, it is well to study it as a working system. 
That means mastering a set of technicalities more difficult and 
less understood than our own, and studying another course of 
history by which even more than our own the Roman law 
must be explained. If any one doubts me let him read 
Keller’s ‘‘ Der Rémische Civil Process und die Actionen,” a 
treatise on the praetor’s edict, Muirhead’s most interesting 
“ Historical Introduction to the Private Law of Rome,” and, 
to give him the best chance possible, Sohm’s admirable Insti- 
tutes. No, The way to gain a liberal view of your subject 
is not to read something else but to get to the bottom of the 
subject itself. The means of doing that are, in the first place, 
to follow the existing body of dogma into its highest general- 
isations by the help of jurisprudence, next, to discover from 
history how it has come to be what it is, and finally, so far as 
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you can, to consider the ends which the several rules seek to 
accomplish, the reasons why those ends are desired, what is 
given up to gain them, and whether they are worth the 
price. 

We have too little theory in the law rather than too much, 
especially on this final branch of study. When I was speak- 
ing of history, I mentioned larceny a: an example to show how 
the law suffered from not having embodied in a clear form a 
rule which will accomplish its manifest purpose. In that case 
the trouble was due to the survival of forms coming from a 
time when a more limited purpose was entertained. Let me 
now give an example to show the practical importance, for the 
decision of actual cases, of understanding the reasons of the 
law, by taking an example from rules which, so far as I know, 
never have been explained or theorised about in any adequate 
way. I refer to statutes of limitation and the law of pre- 
scription. The end of such rules is obvious, but what is the 
justification for depriving a man of his rights, a pure evil as 
far as it goes, in consequence of the lapse of time? Some- 
times the loss of evidence is referred to, but that is a second- 
ary matter. Sometimes the desirability of peace, but why is 
peace more desirable after twenty years than before? It is 
increasingly likely to come without the aid of legislation. 
Sometimes it is said that if a man neglects to enforce his 
rights he cannot complain if, after a while, the law follows 
his example. Now if this is all that can be said about it, 
you probably will decide a case I am going to put, for the 
plaintiff; if you take the view which I shall suggest, you 
possibly will decide it for the defendant. A man is sued 
for trespass upon land, and justifies under a right of way. 
He proves that he has used the way openly and adversely 
for twenty years, but it turns out that the plaintiff had 
granted a license to a person whom he reasonably supposed 
to be the defendant’s agent, although not so in fact, and 
therefore had assumed that the use of the way was permis- 
sive, in which case no right would be gained. Has the 


defendant gained a right or not? If his gaining it stands 
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on the fault and neglect of the landowner in the ordinary 
sense, as seems commonly to be supposed, there has been no 
such neglect, and the right of way has not been acquired. 
But if I were the defendant’s counsel, I should suggest that 
the foundation of the acquisition of rights by lapse of time is 
to be looked for in the position of the person who gains 
them, not in that of the loser. Sir Henry Maine has made 
it fashionable to connect the archaic notion of property with 
prescription. But the connection is further back than the 
first recorded history. It is in the nature of man’s mind. 
A thing which you have enjoyed and used as your own fora 
long time, whether property or an opinion, takes root in 
your being and cannot be torn away without your resenting 
the act and trying to defend yourself, however you came by 
it. The law can ask no better justification than the deepest 
instincts of man. It is only by way of reply to the sugges- 
tion that you are disappointing the former owner, that you 
refer to his neglect having allowed the gradual dissociation 
between himself and what he claims, and the gradual associa- 
tion of it with another. If he knows that another is doing 
acts which on their face show that he is on the way toward 
establishing such an association, I should argue that in 
justice to that other he was bound at his peril to find out 
whether the other was acting under his permission, to see 
that he was warned, and, if necessary, stopped. 

I have been speaking about the study of the law, and I 
have said next to nothing of what commonly is talked about 
in that connection,—text-books and the case system, and 
all the machinery with which a student comes most imme- 
diately in contact. Nor shall I say anything about them. 
Theory is my subject, not practical details. The modes of 
teaching have been improved since my time, no doubt, but 
ability and industry will master the raw material with any 
mode. Theory is the most important part of the dogma of 
the law, as the architect is the most important man who 
takes part in the building of a house. The most important 
improvements of the last twenty-five years are improvements 
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in theory. It is not to be feared as unpractical, for, to the 
competent, it simply means going to the bottom of the 
subject. To the incompetent, it sometimes is true, as has 
been said, that an interest in general ideas means an 
absence of particular knowledge. I remember in army days 
reading of a youth, who, being examined for the lowest 
grade, and being asked a question about squadron drill, 
answered that he never had considered the evolutions of less 
than ten thousand men. But the weak and foolish must be 
left to their folly. The danger is that the able and practical 
minded should look with indifference or distrust upon 
ideas the connection of which with their business is 
remote. I heard a story the other day, of a man who 
had a valet to whom he paid high wages, subject to deduc- 
tion for faults. One of his deductions was, “For lack of 
imagination, five dollars.” The lack is not confined to 
valets. The object of ambition, power, generally presents 
itself nowadays in the form of money alone. Money is the 
most immediate form, and is a proper object of cesire. 
“The fortune,” said Rachel, ‘‘is the measure of the intelli- 
gence.” That is a good text to waken people out of a 
fool’s paradise. But, as Hegel says,(a) “It is in the end not 
the appetite, but the opinion which has to be satisfied.” 
To an imagination of any scope the most far-reaching form 
of power is not money, it is the command of ideas. If you 
want great examples, read Mr. Leslie Stephen’s ‘ History of 
English thought in the Eighteenth Century,” and see how a 
hundred years after his death the abstract speculations of 
Descartes had become a practical force controlling the 
conduct of men. Read the works of the great German 
jurists, and see how much more the world is governed to-day 
by Kant than by Bonaparte. We cannot all be Descartes or 
Kant, but we all want happiness. And happiness, I am 
sure from having known many successful men, cannot be 
won simply by being counsel for great corporations and 





(a) “ Phil. des Rechts,” sec. 190. 
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having an income of fifty thousand dollars. An intellect 
great enough to win the prize needs other food beside success. 
m1 » a or iD 

The remotet and more general aspects of the law are those 
which give it universal interest. It is through them that 
you not only become a great master in your calling, but 
connect your subject with the universe and catch an echo of 
the infinite, a glimpse of its unfathomable process, a hint of 
the universal law. 
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LTHOUGH the doctrine of capitis deminutio has been 
discussed in the most exhaustive manner by modern 
civilians, it cannot yet be said that there is anything like 
agreement regarding its import, or that the difficulties occa- 
sioned by some of the texts in the law sources have been 
surmounted. Of the many theories that have been brought 
forward it is doubtful if any one can be said to be more 
generally accepted than another. Nor is it likely that any 
solution of the difficulties will ever find universal acceptance, 
so vague and obscure, on some points, is the language of the 
classical jurists. But, of course, that is no reason for 
abandoning the attempt at solution; and I purpose, 
accordingly, in this paper to briefly re-examine the ques- 
tion on one or two main points, and to support a theory 
which, so far as I am aware, has hitherto received little 
or no attention. 

It is important, in the first place, to determine the 
meaning of the word caput. In primitive societies, as 
is. well known, the currency of legal terms is exceedingly 
small. Ideas of an abstract or reflective kind are scarcely 
realised, or capable of being expressed. Accordingly, one 
finds that symbols of a simple and obvious character are 
seized upon to express the as yet scarcely conscious notions 
of abstract rules. Among the early Romans there were 
a variety of such symbols, and two of the commonest were 
manus and caput. Manus, the hand ; and caput, the head: 
the former being used to express the notions both of power 
and property (potestas and dominium), the latter to express 
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first the notion of an individual (homo, &c.), and then that 
of the freedom of an individual within either the state or the 
family. 

This latter metaphorical signification of caput was 
acquired, as Mommsen has pointed out,(@) at an early 
period in Roman history. First, in relation to public law, 
it meant civitas in a subjective sense, representing freedom 
of the individual within the State, or, in other words, the 
capacity of an individual to exercise the rights of citizen- 
ship. All inhabitants of Rome who were not cives were 
originally without caput. Slaves and ordinary peregrine 
were in this position. Hence the maxim, “ Servus nullum 
caput habet.” So vudicium capitis and poena capitis meant 
respectively an action involving a man’s right of citizenship, 
and the penalty which deprived him of it. Life or liberty 
might also be involved in the action or penalty, but that 
was immaterial; the man who lost his citizenship was 
regarded as no longer free. Not till the cus gentiwm began 
to be recognised as a system was any clear distinction 
between libertas and civitas admitted by Roman law. In 
its second signification—viz., within the sphere of private 
rights, caput meant the state of independence of an indivi- 
dual, or freedom from subjection to another man’s cus or 
potestas (sui curtis). It implied, accordingly, capacity to 
enjoy the rights of agnatio and gentilitas. Of these two 
significations it is impossible to say which is the older ; 
probably they both belong to a period when the State was 
a gentile organisation. A person might possess caput in the 
first sense without possessing it in the second (e.g., a filius 
familias), but not vice versa. 

The expression “capitis deninutio” originally meant, as 
I think, loss of caput in either of the foregoing senses. It 
did not mean, as is sometimes maintained, diminution or 
lessening, but always strictly loss of caput.(b) Loss of civitas 





(a) Mommsen, “ Romisches Staatsrecht,” iii. p. 8. 
(b) I follow here Mommsen, ut supra. Whether the spelling should be 
deminutio or diminutio is a lexicographical question into which I do not enter. 
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constituted cap. dem. magna, loss of independence as regards 
private rights constituted cap. dem. minor.(a) The jurists 
of the late Republic or early Empire, apparently from a 
theoretic love of symmetry and their well-known fondness 
for threefold classifications, developed this original notion of 
cap. dem. and divided it into three kinds, corresponding to 
their classification of persons. These were (1), cap. dem, 
maxima (or magna), which occurred in cases where a person 
lost his liberty ; (2), cap. dem. media (or minor), where a 
person lost his citizenship without losing liberty ; and (38), 
cap. dem. minima, where a person while retaining libertas and 
civitas lost his existing family rights. The cap. dem. maxima 
involved the other two, and the cap. dem. media involved the 
third.(b) The idea probably in the minds of the jurists was 
that as mere loss of citizenship carried with it, quoad 
the individual, loss of rights under the jus civile but left 
unaffected juris gentiwm rights within the state, loss of 
liberty, destroying as it did rights both under the jus civile 
and the jus gentiwm, was a greater cap. dem. This classifi- 
cation must have been, I repeat, unknown to the early law, 
which ignored jus gentium as part of the gus Romanorum. 
Moreover, in the law of Justinian it ceased in great measure 
to have practical significance, seeing that liberty and citizen- 
ship after Caracalla’s constitution had become almost co- 
extensive, and change of family through manus and 
mancipium had gone wholly into desuetude, and the forms 





The MSS. vary, that of the Gaian Codex having both forms; but the better 
opinion is that deminutio is the oldest form, and that between it and diminutio 
there was no original difference of meaning. By the classical jurists minutio is 
frequently used as the equivalent of deminutio. It is a suggestion of Heineccius 
(“ Antiq. Rom. Synt.,” i. 16, sec. 1) that caput was early used to signify the entry 
in the censorial register of a citizen’s name, &c., and that when the name was 
erased there was said to be capitis deminutio. 

(a) Adrogation of a paterfamilias was probably the earliest illustration of 
cap. dem. minor. 

(b) Inst. i. 16; Dig. iv. 5, fr. 11. The jurists of the classical period did not 
adhere strictly to the above terminology. See, ¢g., Dig. 38, 17, 1, 8. Their 
language points strongly to the conclusion that originally there were just two 
kinds of cap. dem. 
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and effect of emancipation and adoption fundamentally 


altered. 
There are two other terms which have a close connection 


with caput which may here be noticed. These are status 
and existimatio. The former of these is a term which has 
been described by Dr. Hunter as much given to “ wandering 
at large.” In a general sense it means simply state or condi- 
tion in which an individual is placed, but in a special juristic 
sense it is used by the classical jurists as synonymous with 
caput, so far, at any rate, as that term has application to 
private law.(a) Mr. Poste rightly enough translates cap. 
dem. as loss of status, where the passage in Gaius (i. 158) 
obviously refers to cap. dem. mimima.(b) On the other 
hand existimatio, though sometimes loosely employed as an 
equivalent to caput and status,(c) differs materially from 
them. It meant in a general sense personal dignity or 
honour (bona fama), but in a strict legal sense the sum of 
those rights and privileges which might be enjoyed by 
every citizen as such.(d) Kxistimationis minutio indicated 
loss of honour (¢nfamia) arising from personal conduct, carry- 
ing with it by the sanction of the law loss of civil rights to a 
greater or less extent. It implied in other words moral 
censure which carried with it legal punishment.(e) Loss of 
existimatio, however, did not necessarily involve loss of caput 
nor vice versa. This is expressly stated by Justinian :— 
“Quibus autem dignitas magis quam status permutatur, 
capite non minuuntur; et ideo Senatu motum capite non 
minui constat ” (Inst. i. 16, 5.) 

The occasions on which a man might suffer cap. dem. 
maxima and media are sufficiently obvious and present little 





(a) Kuntze, “ Excurse,” p. 369, remarks that status bears a similar relation to 
caput that potestas does to manus. 

(b) Poste, “Gaius,” p. 113. His note on § 158 seems to me to be based on a 
misapprehension. 

(c) See Dig. L. 16, fr. 103 ; Cicero, pro Roscio, viii. 31, and ix. 32,—where 
caput is used for existimatio; Tertull., de Spectac., 22. 

(d) It is defined in the Digest as “ dignitatis illaesae status” (Dig. L., 13, 5, 1). 

(ec) See Greenidge, ‘‘ Infamia in the Roman Law,” p. 5, seq. 
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difficulty. It is not disputed that they always imply 
destruction or total loss of liberty and citizenship, one or 
both as the case may be. But it is different with cap. dem, 
minima. As is well known much controversy has taken 
place among civilians with regard to the persons by whom, 
and the occasions on which it was incurred. ‘To take first the 
doctrine taught by Savigny (following Niebuhr) which he 
has developed with his characteristic dialectic skill. He held 
that c. d. minima, like the other two classes, always involved 
a change of jural capacity in the individual in deterius, as 
by one sue iuris becoming alient curis, or one in potestate 
or 7 manu becoming in causa mancipir. This degradation 
of legal capacity is patent in such cases as a paterfamilias 
being adrogated, or a woman sw duis being married cum 
conventione in manum. Such persons come under the power 
of their adrogator or husband, and thereby lose their previous 
caput and are in a worse position jurally than before.(a) 
But in the case of a filiusfamilias being adopted the position 
is not so plain. He undoubtedly, as the texts tell us, 
undergoes cap. dem., but he has only passed from one patria 
potestus to another. Savigny explains this case by the 
reason given by Paul in the Digest (iv. 5. 5, 1)—viz., that 
in adopting a son it was necessary to first place him 7 causa 
mancipii he must be “an iwmaginariam servilem statum 
deductus.” Emancipation is explained in the same way. 
By emancipation a child who has been 7m potestate is made 
sui duris, and its legal capacity is thus obviously not made 
worse but improved. But in order to be emancipated he 
must first, like one adopted, pass in servilem statum. Now, 
these explanations are, as regards cap. dem. in adoption and 
emancipation, satisfactory enough. But a difficulty arises 
on this theory when applied to the children of an adrogatus 





(a) Other cases would sometimes occur, as probatio causae ex lege Aelia Sentia 
and erroris causae probatio in the classical law, and legitimatio and revocatio in 
potestatem propter ingratitudinem in the later law, though these are nowhere 
referred to in the texts in connection with cap. dem. 

(b) “System d. h. R. R.,” ii. p. 60 and Beil, p. 443. 
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and to a filiufamilias being married cum manu, cases in which 
there is no suggestion of a preliminary status servilis. As 
to adrogation Paul is cited in the Digest as saying (Dig. iv. 5. 
3. pr.), “ Liberos qui arrogatum parentem sequuntur placet 
minui caput cum in aliena potestate sint et cum familiam 
mutaverint.” The children of an adrogated person are 
transferred along with their paterfanulias by a sort of 
universal succession into the power of the adopter by the 
simple act of adrogation. Savigny, however, regarded this 
as an exceptional case, and reading the word placet in the 
passage just cited as meaning no more than a juristic opinion, 
to which Paul did not himself express adhesion, he held that 
it was not a settled doctrine that children of an adrogatus 
did undergo capital diminution. Savigny also denied that 
a filiafamilias married cum manu underwent cap. dem., 
despite the fact that Gaius (i. 162) and Ulpian state quite 
generally that loss of caput was a consequence of coemp- 
tionate marriage. The arguments of Savigny, into which 
I do not enter more fully, are strongly controverted by 
Puchta(a@) and Vangerow,(b) among others, as inconsistent 
with the just-mentioned texts as well as with other evidence 
in the law sources, and they have not, on the whole, found 
many supporters among recent writers.(c) The term placet 
in the passage cited from Paul must be read, | think, as 
expressing the common doctrine of the jurists, and the 
unqualified statement of Gaius as to coemptio cannot be 
explained away. 

In Puchta’s view capitis deminutio minima in the 
classical law meant no more nor less than familiae mutatio 
(meaning by familia the agnatic family), and it occurred 
in every case where a person, without his civic status being 
affected, lost his rights in his agnatie circle. This is, so far, 
in accordance with the passage above cited from Paul, where 
it will be observed, he refers to mutation of the familia as 





(a) “ Kursus der Instit.,” ii. 469, 

(b) Pandekten, i. sec. 34, anm 1. 

(c) Savigny’s theory is adopted by Poste, Gaius, p. 119. 
VOL. 1X%.—N0, 2. L 
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one of the grounds on which the children of an adrogatus 
were held to suffer cap. dem., and for most other cases 
Puchta’s test also holds good, and is, on the whole, more 
satisfactory than Savigny’s. It is also in accord, so far, 
with the definition of Gaius—viz., “prioris status per- 
mutatio.” But, none the less, this theory also meets with 
some serious difficulties. Apart from the apparently mean- 
ingless distinction it would create between the least and the 
two greater diminutions of caput, there are certain textual 
objections. When a son born in confarreate marriage was 
consecrated as flamen Dialis, or when a filiafumilias was 
taken for the office of virgo vestalis, he and she respectively 
became thereupon sui zuris. It is clearly stated by Gaius 
and Ulpian that the flamen and vestal virgin were, in virtue 
of their office, freed from patria potestas without any 
emancipation. Ulpian says: “In potestate parentum esse 
desinunt et hi qui flamines Diales inaugurantur et quae 
virgines Vestae capiuntur.”(@) But it is equally certain that 
in neither case was there any capitis deminutio. Gaius 
(iii. 114) and Aulus Gellius (N. A. i. 12, 18) assure us of 
this.(b) To meet this difficulty Puchta, and those who 
adopt his theory,(c) while admitting that the flamens and 
vestal virgins were, ipso iure, freed from patria potestas, 
either decline to admit that they passed out of their agnatic 
family, so as to give rise to mutatio familiae in the full 
sense, or else they regard the cases as anomalous. But the 
view that the flamen and vestal virgin did not change 
their agnatic family seems to me to be quite untenable; the 
great weight of authority is against it.(d) The whole basis 
of family rights rests on patria potestas; no one could be 





(a) Ulp., Frag. X, 5. 

(b) Under the Christian emperors acquisition of certain dignities had a similar 
effect. In the time of Edward I., according to Selden, “ Ad Fletam Diss.,” ¢. viii. 
sec. 3, there was a controversy in England whether a person who was deprived 
of his bishopric could be said to be capite minutus. 

(c) See Moyle, “ Justinian’s Institutes,” 1st excursus. 

(d) See Savigny, ut supra; Mommsen, R.S.R. iii. 43; Madvig, ‘‘ Verfassung 
und Verwaltung des R.S.,” ii. 675, 678. 
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released from it without terminating at the same time both 
his family proprio jure and his agnatic kinship. 

According to Muirhead, who accepts generally Puchta’s 
theory, the flamines and vwirgines vestales did become 
divested of all their family rights; but, he adds, they were 
regarded as having entered, by their consecration to the 
gods, into a divine family.(a) This, however, is an 
explanation which does not get rid of the difficulty. There 
is no such thing as a divine family in contemplation of law ; 
but even, on that assumption, we have mutatio familiae 
without capitis deminutio. It may, of course, be that these 
cases were treated merely as special exceptions to the 
general rule,(b) but such an explanation is to be avoided 
if possible. (c) 

There are some other theories which differ only slightly 
from that of Puchta, into which I do not enter, as, for 
instance, that of Bécking,(d) who regards caput as the 
status of an individual, either as the head of a famila 
(proprio ture) or free member of such familia, and enjoying 
the legal capacity thereto attaching. 

I incline to hold that the most satisfactory theory is 
that suggested by Mommsen, by which cap. dem. minima 
represents simply loss of previous status by an act of subjec- 
tion of one person to another within the sphere of private 
law. By adopting this theory the difficulties surrounding 
the question are, I think, greatly lessened, if they do not 
disappear. Mommsen observes that cap. dem., in the view 
of the private law, is “der Uebertritt des privatrechtlichen 
freien Mannes in privatrechtliche Unfreiheit oder auch des 
privatrechtlichen unfreien Mannes in eine andere privatrecht- 
liche Unfreiheit.”(e) Any citizen, therefore, who is by a 
juristic act brought under the power of another, whether it 





(a) Muirhead, “ Historical Introduction to Roman Law,” p. 128. 

(b) See Aul. Gell., ut supra. 

(c) Voigt (xii. Tafeln, ii, p. 26 n.) explains them as belonging to fas rather 
than ius, and holds that cap. dem. had no application in matters relating to fas. 
But this is a mere assumption. 

(d) Bock. Pand., sec. 58. (ec) Rom. 8.R., iii. p. 9. 
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be under patria potestas, conjugal manus, or quasi-servile 
manciprum—ineurs thereby c. d. minima. The only point 
apparently open to criticism on this theory is in relation to 
the alieno iuri subiecti, for they have, strictly speaking, no 
caput to lose(a) But assuming that the notion of c. d. 
was at first confined to the swe vuwris it would be quickly 
extended to those who had, so to speak, potential caput. 
The prominent idea in the minds of the jurists was the act 
of subjection to the power of a stranger. Whatever free 
citizen underwent that (no matter what may have been his 
previous condition as member .of a famlia), was capite 
deminutus. In other words, all that was required was that 
there be an act of subjection to another’s power, temporary 
or permanent. Where there was a change of family without 
such subjection there was no capital diminution. Let us 
apply this to the various cases that may arise. Death of 
one’s paterfamilias, natural or civil, or consecration of a filia- 
familias as vestal virgin, or of a filiusfamilias as flamen, 
although terminating patria potestas (and, as regards the 
two latter, terminating the agnatic family also), cause no 
loss of caput because there has been no act of subjection to 
jus alienum.(b) But on the other hand, in adrogation 
there is such loss, both as regards the adrogatee and his 
children, because both are by the act of adrogation made 
subject to the headship of the adrogator.(c) Similarly, in 
the case of a non-paying debtor being addicted to his creditor 
and so placed i cwusd mancipi and, in the later empire, 
in the case of a child being legitimated. So, in emancipation 
of a filiusfamilias, the fact that the creation of a temporary 
condition of mancipiwm must take place as a preliminary 





(a) Free persons alieni iuris are sometimes said to have caput in familia in 
contrast with slaves ; they have, so to say, potentially caput. Cf. the use of the 
term “noxa caput sequitur.” 

(b) The voluntary entry by a filiusfamilias into citizenship in a Roman 
colonia would be another case. 

(c) This may be the explanation of the statement of Paul in the Digest (iv. 5, 
fr. 3), which says that the children of an adrogatus underwent cap. dem. after the 
adrogation, “cum in aliena potestate sint.” 
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step, satisfies the test of subjection to another’s power. And 
the adoption of a filiusfamilias stands in the same position 
as emancipation, except that here there is a double act of 
subjection — the filius being first placed in mancipio and 
thereafter 1 patria potestate. Again, in marriage cum 
manu, the wife from having been either sui juris or filia- 
familias becomes subject to the manus of the husband and 
thereby loses caput. Or we may have a case of a wife im 
manu being freed from it by the husband. In this case 
if the marriage have been by coemptio the dissolution of 
manus can only take place by remancipation, and this in- 
volves the temporary placing of the wife an causd mancipii. 
As to the dissolution of marriage in a confarreate marriage by 
diffareation the texts are silent. In Gaius’ time confarreatio 
had ceased to create manus except quoad sacra. In all these 
cases, then, the test of subjection holds good.(a) But, of 
course, in all of them caput was lost only in relation to 
private rights ; in the view of public law it was unaffected. 
Some recent writers have discussed with great minuteness 
the doctrine of capitis deminutio, and have thrown interest- 
ing light upon it, though none of them, so far as I have 
observed, have adopted the above theory.(b) In particular, 
Max Cohn and H. Kriiger have published treatises on the 
subject, in which they propound certain novel views regarding 
the history of the doctrine in a very ingenious way. I cannot, 
however, enter upon a discussion of them here. According to 
them the original use of the phrase capitis deminutio was con- 
fined to cap. dem. minima, by which they mean change in a 
man’s relation to his famzlia,—and it was not till the begin- 





(a) It cannot well be held that mere manumission e mancipio will, of itself, 
constitute cap. dem., as the Gaian MS. (i. sec. 162) seems to say. Accordingly, the 
text of Gaius should be amended in some such way as Huschke suggests. But 
assuming that it is to be taken literally, as Cohn (Beitrage, ii. 110 sg.) maintains, 
it would be a strong argument against the theory of Puchta. 

(b) See Voigt (xii. Tafeln, ii. 73), who adopts the theory of the original twofold 
classification of cap. dem. into magna and minor, Pernice, Labeo, i. p. 173; 
H. Kriiger, Geschichte der Capitis Deminutio, vol. i. (Breslau, 1887); Cohn, 
Beitrage zur Bearbeitung des Rom Rechts, Heft ii. pp. 41-400. 
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ning of the Empire that it was applied to the loss of caput 
in the sense of either citizenship or liberty. But in relation 
to cap. dem. minima Kriiger further holds that the phrase was 
originally applied only where there had been a conveyance of 
the subject of it by mancipation, with the effect, permanent 
or temporary, of reducing him to the quasi-servile condition 
of mancipium. In order to sustain this latter thesis, Kriiger 
enters into an exhaustive enquiry regarding mancipation in 
the early law, and makes some skilful criticisms upon the 
prevailing doctrines, as well as brings forward some novel 
theories about it and the legis actiones. It is to be regretted 
that no second volume of this interesting work of Kriiger has 


as yet been published. 
Henry Goupy. 








CAN A MARRIED WOMAN LIVING WITH HER 
HUSBAND BE MADE A BANKRUPT? 


t is rather singular that this question has not been raised. 
As a married woman may possess separate property, and 
may contract obligations on the faith of that property, equity 
and common-sense suggest that if her estate is insufficient to 
pay the debts in full, there ought to be machinery to secure 
a rateable distribution among the creditors. But has the law 
supplied this machinery? Can any one be made a bankrupt 
who, by the old law, was not liable to personal diligence, and 
cannot now, as a general rule, contract an ordinary personal 
obligation? Does not a personal obligation presuppose a 
person to be obliged? And has a married woman in Scotland 
attained at present to the full status of a person in the law ? 
There is, | think, a natural but misleading tendency to 
confuse the power of holding separate property with some- 
thing quite different—viz., the possession of contractual 
capacity. A pupil or a lunatic may own estate, but this fact 
does not enable them to contract. Is it quite clear that the 
legislation, which has to a large extent separated the fortunes 
of the spouses, and has excluded the jus mariti from the 
wife’s estate, has by implication freed her from her personal 
incapacity to bind herself in contract? The cases in which a 
married woman may contract a personal obligation, and there- 
fore may be rendered notour bankrupt, must be distinguished 
from the cases where it is, to say the least, open to argument 
that her obligations are not such as to render her liable to 

bankruptcy. 
To begin at the beginning : “ The general rule of law,” says 
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Lord Braxfield, “is that a married woman can grant no 
personal obligation. Such an obligation is null and void, 
because in law a wife has no person” (Larvey v. Chessels, 
1791, Bell’s Cases, at p. 255). This is the fundamental 
principle, and no rule is more deeply rooted in the law. Mr, 
Goudy says: ‘So many exceptions have been engrafted on 
it, especially by recent legislation, that it has now practically 


almost lost the character of a rule” (‘‘ Bankruptcy,” 2nd 
ed. p. 74). But this, I venture to think, is too strongly 
put, and probably would have been expressed in a more 
modified form if the learned author had not omitted to notice 
the very limited extent to which the Married Women’s 
Property Act 1881 enlarges a wife’s capacity. Neither that 
Act nor the Act of 1877 says a married woman shall have 
capacity to contract. All that they aim at is to protect her 
property. And the later and more important Act does not 
even completely exclude the husband from his right to 
control the wife in the management of her estate. In M‘Lean 
v. Angus Bros., 1887, 14 R. 448, a married woman 
with separate estate signed a promissory note as a cautioner. 
A charge on the note was suspended on the simple ground 
that a wife had no person in the law. Such a judgment— 
merely one example out of many—shows that a married 
woman still has a position quite peculiar, and that the cases 
in which she can effectually bind herself are the exceptions 
and not the rule. 

The argument seems to deserve consideration that it is 
only when a married woman has rendered herself liable in 
personal obligations that she can be made notour bankrupt or 
be sequestrated. In other cases, even when the law allows her 
to bind her separate estate, she does not bind herself, and is 
not in the sense of the Bankruptcy Act a “debtor.” For 
this reasoning there is, as I shall presently show, very high 
English authority, and it is difficult to see any distinction in 
principle between the two laws on this point. 

The cases in Scotland in which a married woman can 
grant a true personal obligation are very few. 
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The only cases as to which the law is settled are—(1.) 
Where the spouses are living separate and the wife carries 
on a business for herself. (2.) Where the husband is an 
outlaw, or otherwise civilly dead. (3.) Where the wife is 
judicially separated, or is living apart and has obtained a 
protection order under the Conjugal Rights Act 1861. (4.) 
Obligations ad facta praestanda, 

There is still a doubt as to the complete capacity of a wife 
whose husband is insane. 

In one or two other cases, such as where a married woman 
has got credit by fraudulently holding herself out as un- 
married, and in the rather elastic class of obligations held to 
be m vem versum, the creditor has a good claim against her 
separate estate. But in these cases the Court has always 
been careful to show that the estate and not the wife was the 
debtor. 

As to (1), it was settled by Orme v. Diffors, 1833, 12 
Shaw, 149, that at common law a married woman whose 
husband is abroad can, if she is engaged in trade, validly 
contract so as to found personal diligence against herself. 
This marked a distinct step in the history, as such very 
eminent authorities as Lord Moncreiff, primus, and Mr. Bell 
had declined to consider the earlier case, Churnside v. Currie, 
1789, Mor. 6082, as conclusive. 

Lord Fraser says the husband must be abroad. If he is 
in Scotland the business must be presumed to be the 
husband’s, and the wife merely his agent (H. and W., i. 554). 
The cases he cites for this do not support it. In all of them 
the husband was living with the wife. It is thought that 
all that was meant in Churnside v. Orme was that the spouses 
should be living apart, and the business one carried on by 
the wife entirely without the husband’s interference. Bell 
says: ‘When the wife living separate is engaged in trade 
for herself,” B. Prin., sec. 1612. 

As to (2), the main difficulty is to say when a man is 
“civilly dead.” It seems to be the case, though there is not 
much authority, that, as Elchies put it, “The husband’s 
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forfeiture dissolves the curatela mariti” (Dall v. Southesk, 
Elch. on “Husband and Wife,” No. 1). It cannot be said to be 
settled that penal servitude or imprisonment is civil death, 
Sir Wm. Anson says: “Civil death arises from outlawry : it 
seems doubtful whether there are any other circumstances to 
which the phrase is now applicable” (“ Contracts,” 8th ed. 
p. 122). 

As to (3), there is no question. The Conjugal Rights Act 
provides expressly that a wife who has a protection order, or 
is judicially separated, is to be “capable of entering into 
obligations” and “of suing and being sued as if she were 
not married.” It is the absence in the Married Women’s 
Property Acts of 1877 and 1881 of any such clause as this 
which creates difficulty. 

With (4), we are not here concerned. 

In these few cases there is no doubt as to the law. The 
married woman trader, whose husband has left her or is civilly 
dead, and the wife judicially separated or with a protection 
order, have complete contractual capacity, and are subject to 
the bankruptcy laws in all respects like men or unmarried 
women. 

In certain other cases it is pretty well established that a 
married woman’s obligations relative to her separate estate, 
which she holds exclusive of the jus marite and right of 
administration, are binding upon that estate. In the case 
of Biggart v. City of Glasgow Bank, 1879, 6 Rett. 470, 
Lord Mure said: ‘I can see no ground either in law or in 
equity—certainly none in equity—why in such circumstances 
she should not be put in the position of being obliged, out of 
her separate estate, to meet the demands made upon her with 
reference to the losses of the Bank.” Lord Shand said: “If 
she enter into trade with her separate estate, that estate 
should be liable for the losses she may sustain ;” and the 
late Lord President observed: ‘‘ Whatever obligations she 
incurs in the enjoyment and administration of her separate 
estate itself, are, in my opinion, binding upon her just as if 
she were an unmarried woman.” It is to be observed that 
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there is an evident disinclination to say that Mrs. Biggart 
had contracted a personal obligation and was personally 
liable. 

Upon what then does a wife’s capacity to bind her estate, 
if not herself, truly rest? Is it not either—(1) that the 
husband’s right of administration has been validly excluded, 
in which case, as was said in Biggart’s case, she can deal with 
such estate and contract with reference to it precisely as if 
she were unmarried ; or (2) that the husband has left her to 
make her own living, and that she cannot obtain his advice 
and assistance? When he is abroad or is living apart, or is 
civilly dead, it would be, as was said in Churnside, to deprive 
the wife of a chance of supporting herself if she could not 
become a trader, and enter into trade obligations which bind 
her. For, otherwise, no one would deal with her. In 
Biggart these two classes of cases were assimilated. The 
late Lord President said that class (2) proceeded partly on 
the necessity of the wife’s making a living somehow, but also 
on this, “ that the husband being from his absence incapable 
of exercising his curatorial power, and the wife being entirely 
deprived of his advice and assistance, must act for herself as 
an independent person. She must for the time, and while 
the separation lasts, be considered to be sue juris. Any 
distinction in principle between such a case and that of a 
woman, who having a separate estate in the management and 
disposal of which her husband cannot possibly interfere, 
I cannot see; what she does in reference to that separate 
estate must be dealt with just upon the very same principle 
as what she does in the way of engaging in trade when living 
separate from her husband.” 

The question of a married woman’s liability to bank- 
ruptcy did not arise in this case. What was decided was, 
that in the liquidation of the Bank the liquidators were 
entitled to place upon the list of contributories the name 
of a married woman who had separate estate invested in 
shares. That the one does not involve the other seems clear 
from the fact that in England also it had been settled, by 
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a number of decisions cited and relied on in Biggart, that 
a wife with separate estate invested in shares could be made 
a contributory in the liquidation, while at the same time it 
was held, in circumstances which I shall shortly state, that a 
wife could not be made a bankrupt. To show the applica- 
bility of the English cases, it will be necessary to explain 
in a few words how the law stood in England before the 
Married Women’s Property Act 1882. In England, as in 
Scotland, the common law rule was that a wife had no 
persona, and that her contracts were null and void. The 
Court of Chancery long ago “invented that blessed word 
and thing, the separate use of a married woman,” to quote 
Lord Justice James. And it was held as early as 1750, in 
Peacock v. Monk, 2 Ves. Ses. 191, that a feme covert acting 
with respect to her separate property was competent to act 
in all respects as a feme sole. This was followed in Hulme 
v. Tenant, 1778, 1 Bro. C. C. 16, and the doctrine since 
then was completely settled. In equity she could contract 
so as to bind her separate estate. Her husband had no 
right to interfere with her management of her estate 
(Taylor v. Meade, 34 L.J. Ch. 208). 

She was, in short, as to all essentials, in the same _posi- 
tion as a married woman in Scotland who had estate from 
which the husband’s jus marite and right of administration 
had been excluded (see the chapter on Separate Estate in 
Mr. Eversley’s ‘‘ Domestic Relations,” 2nd ed. p. 340). 
Many of the English cases would, if they had arisen in 
Scotland, have been decided in the same way by referring 
them to the rule of a rem versum. That rule, as explained 
in Henderson v. Dawson, 22 Rett. 895, covers cases where 
the obligation is entered into by her for her own and not 
her husband’s benefit, though it may result in a loss. The 
English Married Women’s Property Act 1870, on which the 
Scottish Act of 1877 was modelled, protected a wife’s wages 
and earnings, and said they should be deemed to be settled 
to her separate use. And section 12 further provided that 
“any property belonging to her for her separate use shall 
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be liable to satisfy” her antenuptial debts, “as if she had 
continued unmarried.” But the Court of Appeal held that 
under this Act a married woman was not liable to be adjudi- 
cated a bankrupt for non-payment of an antenuptial debt 
(Holland, in re Heneage, 1874, 9 Chane. App. 307). It was 
admitted that she could not be made liable at common law 
though she had separate estate (sce Johnson v. Gallagher, 30 
LJ. Chan. 298). The Court, in Holland’s case, consisted of 
Lord Chancellor Cairns and Lords Justices James and Mellish. 
The ground of judgment practically was that possession of 
separate estate was not enough to give a wife complete con- 
tractual capacity. 

The very forcible argument was used, that if a wife was 
liable to be sued by one creditor, and a judgment recovered 
against her separate estate, all her property might fall to 
the execution of a single creditor, and there would be no 
way of securing an equitable distribution of it among the 
creditors as a body. Lord Cairns said this might be an 
unfortunate omission by the Legislature, but that, in his 
opinion, “it would be a violent straining of the Act to 
alter the status of all married women, by making them 
subject to bankruptcy merely for the sake of carrying out 
what we may think the logical consequence of this section 
in the Act.” In this case the proof of separate estate was 
defective, and Mellish L.J. was “not quite satisfied that if 
the lady had been shown to have separate property it might 
not have made a difference.” Lord Fraser cites this dictum 
of Mellish L.J. as if with approval (H. and W. 11, 1519). 
Its weight is, however, destroyed by the later case, ex parte 
Jones, 1879, 12 Ch. D. 484. There it was held that a 
married woman could not be made a bankrupt though she 
had separate estate, because she was not a “debtor” in the 
sense of the Bankruptcy Acts. The only exception was that 
of a married woman carrying on trade in the city of London. 
This was by the custom of the city. It never extended 
to married women outside the city of London, and, it is 
thought, can have no bearing on the question in Scotland. 
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Cotton L.J. said: “It is said that a married woman is a 
debtor, because she is liable to have proceedings taken 
against her to obtain satisfaction of such a debt as this out 
of her separate estate. But that involves a fallacy. A 
debtor must be a person who can be sued personally for a 
debt, and who is liable to all the consequences of a personal 
judgment against him. But that is not at all the position 
of a married woman, even though she has separate estate; 
proceedings cannot be taken against her personally to 
enforce payment of a debt. Formerly Courts of Equity 
compelled the satisfaction of her general engagements out 
of her separate property, and now that is done by all the 
Divisions of the High Court. But.it is only a proceeding to 
compel the satisfaction out of the separate property of 
engagements made with reference to and upon the credit 
of it. As Lord Justice James said, in London Joint- 
Chartered Bank of Australia v. Lempriére (L.R. 4 P.C. 
597): ‘The married woman intended to contract so as to 
make herself, that is to say, her separate property, the 
debtor.’ It is not the woman, as a woman, who becomes a 
debtor, but her engagement has made that particular part of 
her property, which is settled to her separate use, a debtor, 
and liable to satisfy the engagement. She herself is not a 
debtor within the meaning of the Bankruptcy Act.” Is not 
the position of a married woman with separate estate, as 
defined by the learned judges of the Court of Session in 
Biggart’s case (6 R. 470), and Henderson v. Dawson 
(22 R. 895), remarkably like this? Lord Adam, in the 
latter case, says: “I do not see why a married woman 
may not, for her own interests, contract obligations binding 
her own estate.” Lord M‘Laren says she must be “ entitled 
to enter into obligations like an unmarried woman with refer- 
ence to the administration of her estate.” But if making a 
married woman liable to bankruptcy is, as Lord Cairns says 
in the passage cited above, a change of her status, and she 
cannot without this be a “debtor,” though her separate 
estate may in certain circumstances be liable, by what 
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provision of the Scottish Married Women’s Property Acts 
has this radical change been introduced? The cases of 
M‘Lean, 1887, 14 R. 448, and Jackson, 1892, 19 R. 528, 
are sufficient to show that her general status has not been 
altered, and that her personal obligation, say as a cautioner 
—which cannot be for her benefit, or brought under the 
rule of in vem versum—is as null after the Acts as it was 
before. Is not, therefore, the reasoning of the English 
judges applicable that she is not a “debtor” as a person, 
and cannot, accordingly, be subject to bankruptcy? Lord 
Fraser, in the passage already referred to (H. and W. 11, 
1519), suggests that the Scottish Act of 1877, by allowing a 
wife living with her husband to carry on a separate trade, by 
implication makes her personally liable for her trade debts. 
But this reasoning has been rejected in England, and until 
the English Act of 1882 expressly provided that a married 
woman trader should be subject to the bankruptcy laws, the 
fact of her being a trader did not make her so liable, 
except, as already mentioned, by the custom of London 
(see Eversley, p. 318). There is still greater dittculty in 
Scotland when the married woman does not hold her estate 
under a contract excluding both the husband’s rights, as in 
the cases of Biggart and Henderson. For when it is 
separate merely because the gus mariti is excluded by the 
Act of 1881, the husband’s right of administration is only 
excluded from income, and “ the wife shall not be entitled 
to assign the prospective income thereof, or, unless with the 
husband’s consent, to dispose of such estate” (sub-section 2 
of section 1). Mr. Goudy and his two learned editors treat 
the question very shortly, and express the opinion that a 
married woman, whether a trader or not, and whether her 
estate is separate by contract or in virtue of the Act of 1881, 
may be made notour bankrupt, and sequestrated. But, 
with all respect, they escape the difficulty arising under 
the Act of 1881 by an inaccurate statement of the effect 
of that Act. 

It is plainly incorrect to say that “the jus mariti and 
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right of administration of husbands are, in the case of all 
marriages posterior to its date, excluded totally” (“ Bank. 
ruptcy,” 2nd ed. p. 75). It is only of the rents of the wife’s 
heritage in Scotland that this statement is strictly true. The 
income of her moveable estate is to be payable to her on 
her individual receipt, “and to this extent the husband’ 
right of administration shall be excluded; but the wife 
shall not be entitled to assign the prospective income 
thereof, or, unless with the husband’s consent, to dispose of 
such estate.” This is not total exclusion. Nothing what- 
ever is said which might be thought to extend a married 
woman’s general contractual capacity. That the Act does 
not remove the general disability of a wife to contract a 
personal obligation is, as has been said, clear from such cases 
as M‘Lean, 1887, 14 R. 448, and Jackson, 1892, 19 R. 528, 
The English Act of 1882 expressly gave her the power of 
“rendering herself liable to the extent of her separate pro- 
perty on any contract,” and further provides that “ every 
married woman carrying on a trade separately from her 
husband shall, in respect of her separate property, be subject 
to the bankruptcy laws in the same way as if she were a 
feme sole.” Why does the Scottish Act not do the same ? 
The contracts of a married woman in Scotland, who resides 
with her husband, but carries on a business, may not bind 
her husband if he does not interfere with her in its manage- 
ment. This was held by Sheriff Berry in the case of 
Palliser v. Higgins, 1888, 4 S.L. Review, 323. The effect 
of the Act of 1877 may be to remove the common law 
presumption that a married woman, if she trades, does so 
as her husband’s agent (see M‘Ginty, 19 R. 935). Or, if 
there is still any such presumption, it is rebutted by 
evidence that the business was really the wife’s. But 
this throws little light on the question, if the wife’s contracts 
bind her personally so as to make her liable to bankruptcy. 
If her estate is separate merely in virtue of the Act of 1881, 
the argument deserves consideration, that the husband, by 
acquiescing in her carrying on a trade, with it has waived 
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his right of administration en bloc, so to say, with regard to 
her business. He may be thought to have consented that 
she should “ dispose of such estate” in that manner. Even 
if this view be taken, it does not follow, for the reasons 
applicable to the case of the wife whose estate is fully separate 
by contract, that she can be made bankrupt. But, further, 
there would seem to be nothing illegal or improper in a 
husband acquiescing for a time in his wife’s carrying on 
a trade, and afterwards, on the ground that it was a losing 
concern, or that he did not want her to give her time to it, 
turning round and saying, “I no longer consent to your 
‘disposing of’ your estate in that way.” Take a case of 
that kind, where a wife was proposing to contract a new 
trade obligation. Suppose there had been no such course of 
dealing with the particular creditor as to entitle him to 
assume that the husband consented to his wife’s contract. 
Would it bind the wife or her estate at all ? 

On the general question there appears to be no direct 
authority. In two Sheriff-Court cases—Malcoli’s Cessio, 
1889, 5 S.L. Review, 348, and Gilhooly v. Shanks, 1892, 
8 S.L. Review, 172—it has been held that a process of cessio 
was incompetent against a married woman, unless her hus- 
band was abroad, and she was carrying on a_ separate 
business. But these merely turned on the fact that the 
Debtors Act 1880, which abolished in certain cases imprison- 
ment for debt, did not apply to a married woman who, 
except when apart from her husband, and carrying on a 
trade, could not before the Act have been imprisoned for 
debt. If any other married woman was to be made bank- 
rupt at all, it must still be under section 7 of the Bank- 
ruptey Act 1856—z.e., by insolvency concurring with a 
charge, followed by arrestment, poinding, or adjudication. 
[ believe instances occur on the files of the Edinburgh 
(razette of sequestrations of married women. But these 
may be deserted wives in business, or wives judicially 
separated. At any rate, the legal difficulties do not seem to 
have been raised. That there are at least difficulties in 
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some cases, I hope has been demonstrated. I venture to 
think that the whole law as to the contractual capacity of 
a married woman is far from satisfactory, and that a short 
Act, making her liable on any contract to the extent of her 
separate estate, and subject, to the same extent, to bank- 
ruptcy, would remove a source of confusion and uncertainty. 


F. P. WAtron, 








LAND TRANSFER IN GERMANY AND AUSTRIA.(a) 


i oo Report prepared by Mr. Fortescue-Brickdale, the 
assistant-registrar of the English Land Registry, upon 
the systems of registration of title in operation in Germany 
and Austria-Hungary, not only contains a mine of infor- 
mation on the subject, but is extremely suggestive in many 
directions. The most radical of reformers may well think 
that his cherished hopes are near fulfilment, when he finds 
a system so simple that in many cases transfers of land 
are carried through without any legal professional assistance 
at all, and that even when such assistance is called in, the 
additional expense is insignificant. But even the Prussian 
conveyancer draws the line somewhere—namely, at 1s. 6d., 
—less than which he will not accept for the benefit of bis 
experience and skill in the conveyance of a portion of the 
Fatherland. 

The most obvious lesson for Great Britain which this 
Report is calculated to enforce is the appropriateness of 
modesty. Limitation of survey must have been the pleasant 
but insufficient basis on which Sir George Mackenzie pro- 
ceeded, when, with a beautiful combination of patriotic and 
professional feeling, he exclaimed : ‘Some inventions flourish 
more in one country than another, nature allowing no univer- 
sal excellency, and God designing to gratify every country 
He hath created ; so Scotland hath, above all other nations, 
by a serious and long experience, obviated all fraud by 





(a) General and detailed Reports of the Assistant-registrar of the Land Registry 
on the systems of registration of title now in operation in Germany and Austria- 
Hungary, with appendices. —“ Parliamentary Papers,” 1896, C--8139. 
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their public registers.” The fact is, that the registers of 
Vienna and Prague go back as far as the fourteenth 
century. On the more important point of present efficiency, 
it is obvious that the German and Austrian system attains 
what we do not even attempt—viz., an official guarantee of 
title. This is the essential point of all registration of title as 
distinguished from registration of deeds. ‘The latter merely 
ascertains the deeds which must be examined on every 
transfer, while the former renders any such examination 
unnecessary. Registration of deeds does little to lessen 
trouble on the occasion of a transfer, and nothing to avoid 
the constant repetition of the same trouble on every successive 
transaction. Registration of title reduces all this to a 
minimum, practically to the vanishing point. Registration of 
title enormously reduces expense. Not only so, but for less 
money it gives better value—viz., security of title guaranteed 
by the State. The system of registration of deeds—which is 
the Scottish system—prevails, we are told, in Middlesex and 
Yorkshire, in Ireland, France, Belgium, Italy, Spain, part of 
Switzerland, in our own Colonies (except Australasia and 
most of Canada), in the United States, and in the South 
American Republics. The system of registration of title 
prevails in Germany, Austria-Hungary, part of Switzerland, 
Australasia, and the greater part of Canada. It is known as a 
voluntary system in England, and is compulsory under the 
Irish Land Purchase Acts. 

The Report, with its appendices, extends to over 
200 pages. It is, therefore, manifestly out of the question 
here to go into anything like detail. To the initiated 
the nearest idea of what the German system is, will be con- 
veyed by comparing it to our own Search-sheet, with these 
great differences—viz. (1), no entry is allowed to go in until 
the registrar is satisfied that everything is in order; (2), on 
each entry being made, its effect on previous entries is noted 
by the registrar; and (3), the validity of the record is 
guaranteed by the State. To put it more popularly, the 
State keeps a ledger account for each property, and pledges 
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itself to keep it correctly, and in such plain fashion, that any 
person of ordinary intelligence can at once, and without 
examining any deeds of any kind, ascertain who stands as 
owner of the property (which means that his title is perfect), 
and what debts or other incumbrances exist. 

The system is closely associated with the land survey 
maps, but it may exist independently of these. It did so in 
many of the States of the Empire before the survey was 
made, and even now, in Prussia, advantage is not always 
taken of the maps for purpose of reference. 

The registers are local. This, under the circumstances of 
Germany and Austria-Hungary, is found to be a great advan- 
tage. It enables peasants to deal with their property at their 
own doors, and it provides the assistance of personal know- 
ledge in the prevention of fraud and errors. To the same 
end, notices of any intended registration are sent out to all 
persons interested, just as railway companies are in the 
habit of doing here. The registers are public all over 
Austria-Hungary and in Baden, but in Prussia, Bavaria, 
Saxony, and Wurtemberg, they are private, and can be in- 
spected only on the order of a person already on the 
register. 

One is startled to read that in Prussia all transfers are 
made by word of mouth, without any deed of conveyance. 
The simplest way is for both parties to appear before the 
registrar and declare their contract, ‘‘and on comparison 
with the register the purchaser is entered as owner without 
more ado.” 

Then as to cost. The following table shows the total 
cost (other than stamp-duty) in Prussian sales, even “in 
cases where the whole conduct of the transaction is committed 
to a professional man ” :— 

Value. 
£100, 
500, 
1,000, 
2.000, 
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Value. 

5,000, : . 0 
10,000, . ‘ ; : : 15 0 
20,000, . ‘ ; ‘ : 27 0 
100,000, . . . .  . 128 0 


In each of these cases one-half represents the fees at the 
land registry, and the other half is the private professional 
remuneration, which, as has been stated, may usually safely 
be, and often is, dispensed with altogether. Legal charges 
are relatively high in Prussia, for “in Vienna about £1 isa 
very usual fee for the purchaser's lawyer for investigating 
the register, drawing the deed, and attending to completion 
and registration.” 

It will not do to imagine that while such a system may 
work very well in Germany, the circumstances of British 
civilisation, and especially of British landholding, are too 
complicated to admit of its being introduced. The system is 
already applied ‘‘ to estate of various sizes, values, characters, 
and situations, and subject to numerous diverse legal, com- 
mercial, and political incidents.” In some of these places the 
system is “totally new and unaccustomed.” The vast 
domains of the Bohemian nobility, the smallest holdings of 
the peasant-proprietors, the villadom of Berlin with its build- 
ing conditions, and “the intricacies of cellars and flats, courts 
and passages, of the Jews’ quarter of the city of Prague ”—all 
these are satisfactorily included under this system of registra- 
tion of title, which vastly reduces expense, abolishes delay, 
and gives absolute security. 

If it be objected that these advantages are a present to 
the landowners out of the pockets of the taxpayers, the 
answer is that the system is self-supporting. The State 
guarantee makes only an infinitesimal demand on the 
Exchequer. ‘The experience in Australasia is the same. In 
New South Wales the risk is represented by 17d. on each 
transaction ; in Queensland it is 14d.; and in Tasmania 
and Western Australia it is nl. 

Before leaving the Report, there are a few miscellaneous 








a 
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matters of interest to be noted. We find that mortgagees have 
no power of sale except by auction; that there is no security 

for more than three years’ interest in arrear unless a special 

notice is registered ; and that if interest has been stipulated 

at a lower rate than five per cent., it can subsequently be 

raised up to five per cent., so as to give security without the 

consent of intervening mortgagees. Then in the Tyrol there 

is a general custom under which fruit trees do not belong to the 

landowner, but to an outsider whose rights are protected by 

a notice in the register in general terms. A very common 

arrangement, especially among peasant-proprietors, is that 

when the head of the family is growing old, he sells the 

holding to one of his sons, or perhaps a son-in-law, under the 
reserved “real burden” of bed and board for the remainder 
of his days. Similarly we find such entries as “A and B, 
sisters of the owner, are to have free lodging in the mansion- 
house during their lives;” or an “obligation to give free 
lodging to one girl and two boys (named) till marriage.” 

The question arises: What lesson for our own improve- 
ment can we learn from this Report? We certainly shall not 
for a very long time, if ever, give up our system of verbatim 
recording of deeds. But is it hopeless to look for the 
removal of the necessity of examining and re-examining, ad 
infinitum, the self-same title on the occasion of every trans- 
action? Cannot we have a guaranteed examination on 
which all shall be entitled to rely? Such a method would 
be the least variation from established practice. No one 
would gain more than the legal profession, for they would be 
saved a world of trouble and a load of responsibility. It 
may be said that the trouble is merely shifted from one set 
of shoulders to another, but that is to miss the point entirely. 
The work is not transferred ; it ceases to have any existence. 
And as for the responsibility, the principle of averages anni- 
hilates it, as has been shown. A modest beginning might be 
made by the establishment of a small staff at the Register 
House. The records would be available to them. The basis 
would be voluntary and the charges low. One might then 
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still find a huge “progress” produced to him with a 
tremendous bundle of paid-off bonds, but it would be accom. 
panied by a short official report to the effect that the title 
of the owner under a specified deed was in order and free 
from incumbrances ; and then one would have nothing to do 
but to continue the search and prepare his own conveyance, 
Periodical reports in continuation could be obtained at a 
reduced fee. Is it not, at least, worth a trial ? 


JOHN Burns. 








ON CONTRACTS BY CORRESPONDENCE IN 
PRIVATE INTERNATIONAL LAW.(a) 


i 


N contracts the essential requisite is mutual consent 
regarding the whole contract, but this does not imply 
that the contracting parties have foreseen every difficulty 
which may arise and the manner in which it is to be dealt 
with. The fact is, in the majority of cases such difficulties 
have not been foreseen. When no provision has been made 
in the contract on the point at issue out of which the difh- 
culty springs, the law supplies the intentions of the contract- 
ing parties, which they themselves have insutticiently ex- 
pressed. So long as there is no conflict of laws, the question 
is easily solved, because one principle alone rules a contract, 
the parties to which are of the same nationality and have the 
same domicile, and that principle is the law of their 
domicile when we are dealing with British subjects. It is 
otherwise when the contract has been concluded by corres- 
pondence between parties who belong to different nations. 
I say at once that it is not my intention to treat the questions 
that may arise when the contracting parties are aliens in the 
country in which they are domiciled. I speak only of the 
ordinary case where the contracting parties are respectively 
domiciled in their native country. It must be observed, 
however, that business men learn the law, not from books, 





(a) [This subject has also been recently treated by M. Jules Valery, of the 
French Bar, in Part IV. of his elaborate work, “Des Contrats par Correspondance.” 
Thorin et Fils: Paris, 1895.,—Editor Jur. Rev.] 
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but from experience. If a merchant has had in his mind a 
particular law as that which is to supply the deficiencies in 
his contract, the law which he will have thought of will be 
that with which his business has acquainted him. For 
example, if he has for fifteen years been domiciled in a 
foreign city, he will have thought of the law of this place, 
not of the law of his native country. ‘This is not in contra- 
diction with what has been said before. Celsus says justly: 
“Quid ergo, st nthil de re neque emtor neque venditor 
cogitaverit, ut plerumque in ejus modi rebus evenisse solet.” 
The positive law is forced upon the parties, irrespective of 
their desire, and the judge does not ask whether it has been 
the intention of the parties, or not, to submit to this law. 
Nevertheless Celsus says ‘“ plerwmque.” It may be, on the 
other hand, that the party, being acquainted with the law, 
has not thought it necessary to insert a special clause in the 
contract, because he knew how a question, which might 
emerge, would be decided by the Court. In such an instance, 
it would be to do such a party an injustice to decide the case 
according to another law. Vigilantibus gura sunt scripta. 
So far it may be correct to speak of the presumed intention 
of the parties. In speaking of the national law of the con- 
tracting party, I mean the law of the place where he is 
domiciled and where he carries on his business. When it 
comes to be decided which law is to be applied in order to 
settle the difficulties when a contract has been concluded by 
correspondence, the first question to be examined is, whether 
the parties have agreed to adopt the law of a specified 
country. In such a case, it is this law which will rule. 
Thus far there is common consent. 

If the parties have not declared what law shall govern 
their contract, the view of the majority of authors is that we 
must consider where the contract was concluded ; in other 
words, where the seat of the contract is. It is the law of 
this place which must govern the contract. 

But here we encounter two different opinions. According 
both to German and French law, the contract has its seat in 


























ON CONTRACTS BY CORRESPONDENCE. 163 


the place where the offer has been accepted.(a) According to 
the decisions of the Belgian Courts and to the Italian law, the 
contract is concluded only when the acceptance has come to 
the knowledge of the offerer.(b) 

Such a result is not cheering. But that is not all. It 
is a rule that when an offer has been accepted, only with 
modifications, this is to be considered as a refusal and asa 


new offer. 

Tllustration.—A merchant in Genoa makes an offer to a 
manufacturer in Lyons; he wishes to buy silk, and wishes it 
for the 1st September. The manufacturer answers, it is 
impossible to deliver on the date fixed, but he will accept for 
the Ist November. The merchant in Genoa says that he 
cannot accept delivery on the Ist November, and asks if he 
cannot make it the 1st October. The manufacturer consents. 
Where is the seat of the contract? If the Frenchman had 
accepted the first offer, the seat of the contract would, 
according to the Italian law, have been Genoa. If the 
parties had agreed upon delivery on the 1st November, the 
contract would have had its seat at Lyons. As the French- 
man consented to deliver on the 1st October, the seat of the 
contract was changed to Genoa. According to the French 
jurisprudence, the seat of the contract would have been, in 
the first instance, Lyons; in the second, Genoa; in the last, 
Lyons. 

M. Surville has good reasons to oppose such a theory.(c) 
He says that such a construction of the meaning of the 
parties is contrary to reality. The offerer might argue that, 
in his transactions, he has regard only to his national law. 
When he makes his offers to a great number of persons, 
residing in different countries, it is impossible to say that his 
intention was that those offers should be governed by several 





(a) Foelix, “Traité de Droit International Privé,” p. 151 (Paris, 1847) ; 
Westlake, “Treatise of Private International Law,” p. 294 (1890); Savigny, 
“System des heut. rom. Rechts,” viii. p. 257. 

(b) Clunet, “Journal de Droit Intern. Privé,” viii. p. 476; xiii. p. 369; 
xviii. p. 1024. 

(c) Clunet, xviii. p. 378. 
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different systems of law, which were unknown to him, 
M. Surville’s conclusion is that the contract ought always to 
be governed by the law of the offerer. 

One example will show, however, that this theory also js 
unsatisfactory. The merchant in Genoa goes to his solicitor 
and explains the case. ‘‘The matter is very clear,” says the 
solicitor, “if the case is to be decided by the Italian law, you 
will win. If it is to be tried according to the French law, you 
will lose. The main point is your intention. Did you intend 
to accept the foreign law as the law which was to govern the 
contract ?”—“ In that case,” replies the merchant, “I must 
succeed, I never had the intention to submit to the French law.” 
— You don’t understand. The relevant question concerns 
your presumed intention, the intention which you are supposed 
to have according to the law. If the offer had been made 
by the manufacturer at Lyons and accepted by you, he would 
have been the offerer and you would have been presumed to 
have submitted to the French law. Do you understand 
now ?”—“ Not quite. It seems to me that my real intention 
should be preferred to what you call my presumed intention. 
But you know that better thanI do. I cannot say, however, 
if I be what you call the offerer. We have corresponded 
about the business a long time, and I don’t remember whether 
the first binding offer came from me or from him. I shall 
send you a bundle of letters. When you have read them 
you will tell me if I am the offerer, if it is my opponent 
who has submitted himself to my law, or if it is I who have 
submitted myself to his law.” 

The touch-stone of a theory is, if, in using it, we arrive 
at results which are approved by common-sense. Let us see 
how the Courts have decided. It is only seldom that they 
have been misled by the theory. In the great majority of 
cases they have come to a sound decision. But we shall see 
that, if this has been the case, it has often been arrived at by 
throwing the theory overboard. We shall also show that 
the partisans of the theory generally adopted are not con- 
sistent. They allow that it is very difficult to decide what 
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law ought to govern the contract, but they maintain that 
the question must necessarily be solved, otherwise different 
laws would rule the rights and liabilities of the parties, 
and that would be a legal impossibility (wie cimpossibilité 
juridique). (a) 

It will be necessary, nevertheless, to confess that a con- 
tract can be governed by different laws. It is said that in 
the interest of morality, a contract, void in the country 
where it is made, ought to be void everywhere. It is not 
right to favour the transgression of laws of public order by 
giving validity to contracts made abroad, which are prohibited 
in the country itself. In saying this, it is admitted that 
those principles are not followed by the Courts.(b) We 
shall try to prove that the Courts are right. 

For the present moment, we shall only state that a con- 
tract may be valid in one country and void in another. This 
is not a legal impossibility. 

If it is the true rule that a contract is to be governed hy 
the law of its seat, it is a necessary consequence that if the 
prescription is not completed according to that law, it cannot 
be invoked in other countries. This is not, however, the 
practice of the Courts. We shall give an instance. A Mrs. 
Letwinoff had lodged in a hotel in New York from 1884 to 
1886. The landlord, Mr. Wehrle, sued Mrs. Letwinoff, who 
had gone to France, for 3067 francs. The defendant 
invoked the prescription on the ground of the Code Civil, 
Art. 2271, according to which such a debt is prescribed in 
six months. Wehrle replied that the contract had its seat in 
America, where the prescription was completed only in six 
years.(c) The tribunal of the Seine decided in favour of 
Mrs. Letwinoff, and rightly so. Since it is French law that 
an action of a French hotel-keeper prescribes in six months, 
and this rule is considered as a rule of public interest, it 
follows that the American hotel-keeper cannot pretend to be 





(a) Laurent, “ Droit Civil International,” vii. p. 540. 
(b) Laurent, viii. p. 172, 173 ; Westlake, p. 258 (1890). 
(c) Clunet, “Journal de Droit Intern. Privé,” xix. p. 712. 
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treated more favourably.(a) It is clear, on the other side, ' 
that if Mrs. Letwinoff returned to America before the pre. 
scription was completed, according to the law of New York, 
she might be condemned to pay Mr. Wehrle. It would be 
no defence, if she were to say that she had passed one of the 
six years in France. It is thus necessary to come to the 
conclusion, that the debt of Mrs. Letwinoff was extinguished 
according to the French law, valid according to the American 
law.(b) The judges reconciled the judgment with the theory 
by saying, that the prescription is not, properly speaking, a 
cause of extinction of an obligation, but that it is a protection 
which the law grants to the debtor in the public interest, 
although in itself it does not annihilate the right of the 
creditor. Generally the lex fori is spoken of with great 
contempt. ‘To judge of obligations according to the lex fori 
is the negation of international law, or is the return to 
barbarism.(c) Savigny says of the doctrine which considers 
prescription as a matter of procedure, that it is a thoroughly 
wrong one (ganz verwerflich).(d) In Westlake’s opinion, 
there is little or no meaning in saying that a debt subsists 
which cannot be recovered. The rules of prescription form a 
part of the material right of the obligation. The prescription 
is of public interest, in so far as the contracting parties 
cannot by agreement prolong the period of prescription. 
But nothing prevents this period being shortened. If it is 
asked, what is the presumed intention of the parties about 
prescription, it must be owned that prescription is the very 
last eventuality foreseen by them.(e) It may be possible, 
nevertheless, that the debtor has thought about it, and that 
in such an instance he has said to himself, ‘‘I intend to be 
obliged only for three years, but as this is precisely the limit 
of prescription under my national law, it is not necessary for 








(a) Clunet, “ Journal de Droit Intern. Privé,” xxii. p. 79. 
b) Foote, “ Private International Jurisprudence,” 2nd vol. p. 512. 
’ P ) I 
c) Laurent, “ Droit Civil Internat.,” viii. p. 225 ; Foote, p. 512. 
’ ’ P ; I 
(d) Savigny, “System des Heutigen vim. Rechts,” viii. p. 270. 
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(e) Pillet in Journal in “ de Droit Intern, Privé,” xxii. p. 76. 
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me to stipulate that after such a time I shall be liberated.” 
«] should be much inclined to hold,” says Cockburn C.J., 
“that when by the law of the place of consent an action on 
the contract must be brought within a limited time, the 
contract ought to be interpreted to mean, “I will pay on a 
given day, or within such time as the law of the place of 
contract can force me to pay.”(a) In such an instance it 
would be doing the debtor injustice to force him to pay after 
the three years. It matters not whether he has foreseen such 
an eventuality or has not foreseen it if it was contracted under 
his national law in the place where he will be summoned into 
Court. If he has not been sued in the three years, his obliga- 
tion is extinguished and the prescription is completed. _ His 
obligation will not revive if he acquires a domicile in another 
country where the term of prescription is a longer one. It 
seems impossible that the Court of a country should declare 
an action not to be extinguished when such an action is pre- 
scribed according to the law where the contract was con- 
cluded.(b) The tribunal of commerce of Geneva and the 
civil tribunal of the same city have decided that when a debt 
was governed by the French law, it was the French law which 
ought to decide questions of prescription, and that it was 
indifferent whether a debtor had after the debt transferred his 
domicile to Switzerland. ‘“ On ne saurait comprendre com- 
ment un fait dependant de lunique volonté du débiteur comme 
celui d’un changement de domicile, pourrait modifier la loi 
du contrat.”(c) The tribunals of Geneva have not followed 
the lex fori, according to which it is to be believed that the 
action of the creditor would have been a good one. But if 
the lex fori is abandoned in questions of prescription, it is 
necessary to decide, when contracts are concluded by corres- 
pondence, that the obligations of the contracting parties pre- 
scribed at different times, when their national law does not 
agree about the time of prescription. This must be decided, 








(a) Foote, p. 508. 
(b) “Journal de Droit Intern. Privé,” xxii. p. 79. 
(c) “Journal de Droit Intern. Privé,” xvii. p. 168 ; xviii., p. 1036. 














168 THE JURIDICAL REVIEW. 


even if a party had agreed to submit to a foreign law, which 
had a longer period of prescription than his national law, 
When the obligation of one of the contracting parties is ex. 
tinguished by prescription, whereas that of the other yet 
subsists, the bilateral contract is transformed into an unilateral 
one. The party whose obligation is extinguished, cannot be 
sued, but he may sue the other party. In doing so, he will, 
when the contract is bilateral, be obliged to fulfil his own 
obligation if he is to obtain judgment, although the contract 
has been transformed into a unilateral contract. But the 
obligation of the debtor is a conditional one. 

If it is admitted that the duration of an obligation forms 
a part of the law of the contract, it must also be admitted 
that the obligations of the parties, in contracts concluded by 
correspondence, are from the beginning governed by different 
laws, and it will then be impossible to maintain that the law 
of the contract will be a single law, because the contract is 
formed by a common consent about the same object.(a) 

It is said that negotiorwm gestio is very much like the 
contract of agency, and that what is true about the agent is 
applicable to the negotiorum gestor, the presumption which 
governs the contract of agency governs also the quasi con- 
tract of the negotiorum gestor. The motives for deciding are 
the same. About the contract of agency it is said that it has 
its seat in the place where the agent contracted his obligation, 
which is the principal obligation. It must be the same case 
with the negotiorum gestor; he must be presumed to have 
submitted to this law. 

We think, and shall endeavour to prove, that it cannot be 
said of the principal that he has submitted to the foreign 
legislation, which is the national law of the agent. But it 
must be owned that the principal has had an intention in the 
contract, and it is necessary to interpret this intention. It 
may be, though it is not at all likely, that it was his intention 
to adopt the foreign law. 





(a) Laurent, “ Droit Civil Intern.,” vii. p. 519. 
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In the case of negotiorum gestor the principal may be a 
minor, incapable of contracting. In negotiorum gestio, it is 
admitted that the parties have manifested no intention ; the 
quasi-contract is not founded on their wills.(a) The nego- 
tiorum gestio is a fact or several facts, from which spring 
mutual obligations according to law. The intention of the 
parties has nothing to do with it. This being the case, how 
can it be maintained that the parties have an intention to 
contract When they have none, and how can we interpret 
their intention, that they are to be presumed to have sub- 
mitted to a foreign law ? 

Let us take an instance. In the country X it is the law 
that the principal is under no liability at all, when the 
management has not been profitable to him. It is further 
the law, that the negotiorum gestor is bound to continue 
the business or to pay damages. In the country Y it is the 
law that if the negotiorum gestor has commenced the man- 
agement of the affair under circumstances where the prin- 
cipal should reasonably have accepted his aid with gratitude, 
if the gestor has acted prudently, he has a right to recover 
his expenses even in the case, when he has not been success- 
ful. Further, the law of country Y does not oblige the gestor 
to continue the business. A, who resides in the country Y, 
is informed that nobody is looking after the interests of B, 
who is domiciled in the country X. A desires to be useful 
to B. He is not in the country X, but he has an attorney 
there. He gives him the order to take care of the affairs of 
B, if itis needed. As Bis absent and nobody cares about him, 
the attorney of A takes up the business according to order, 
and does his best to save the interests of B. After some 
time the attorney of A asks for new orders. He has paid so 
much in the interest of B, and asks if he shall continue. A 
answers that he will address himself to the countrymen of B, 
and seek to find some one who will take care of the business. 
If that turns out to be impossible, he will abandon the 
business. The result is that the business fails, and B has a 





” 


(a) Laurent, ‘ Droit Civil Intern.,” viii. p. 10. 
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loss, which he would have escaped if A had continued the 
business. In consequence thereof A is sued by B for 
damages. B says that A must be presumed to have sub- 
mitted to the law of the country X, because the management 
of the business has taken place in that country. A replies, 
“‘T have made sacrifices for you, I have managed your affairs, 
when your countrymen refused to do so. I have spent 
money in your interest. According to the law of my country, 
I should be entitled to be recouped for my outlays from you, 
but I understand that you have not according to your law 
such an obligation. I consent to lose my money. But it 
seems to me monstrous that you claim to make me respon- 
sible. My national law will protect me. It says that such a 
claim is not just.” We think that Mr. A is right. It is said 
that Mr. A is presumed to have submitted to the law of the 
country X. The authors always take refuge in the presumed 
will, when their theory is unable to explain the judicial 
phenomena. In negotiorum gestio this presumed will is 
singularly out of place. It is admitted that there is here no 
contract, no intention to undertake an obligation. There are 
several facts. The question if these facts shall produce an 
obligation, and how far they shall do it, is decided according 
to the law of the country X when the obligation of B is con- 
cerned, and according to the law of the country Y when the 
case is about the obligation of A. It is not impossible that 
the same facts are governed by two different legislations. 
The Congress of Antwerp has voted a resolution according 
to which the rights arising out of a collision in open sea 
between two ships of different nationality ought to be decided 
with regard to two national laws. Both ships are to be 
obliged within the limits of the law of their flag, but cannot 
recover more than that law will allow them. 

It is justly said that there is a great analogy between 
agency and negotiorum gestio. But the conclusion from 
this is, in my opinion, that if it is necessary in negotiorum 
gestio to take two legislations into consideration, this ought 
also to be done in the case of agency. 




















ON CONTRACTS BY CORRESPONDENCE. 171 


[f it is just to say that a contract made by correspond- 
ence is to be governed by the law of the place where it is 
concluded, this law must give the rule for all the effects of 
the contract.(«) This, however, has not always been ad- 
mitted. A distinction has been made between the nearest 
and the more remote effects of the contract, and it has been 
laid down that it was only the near consequences or “ effects ” 
that should be governed by the law of the contract. Laurent 
has brilliantly refuted this theory. He says that when the 
effects spring from the contract, it is indifferent how remote 
these effects may be ; it is then the law of the contract which 
governs them, and it matters not whether the parties have 
foreseen these effects or not. It is sufficient that they may 
have thought about them and foreseen them. He cites the 
Italian Rocco, who has given the decisive reason—viz., the 
unity of the contract, according to which it is indifferent 
whether it is a remote effect or a near consequence. It is 
sufficient that the effect springs from the contract; it must 
then be governed by the law of the contract.(b) 

The mora must be reckoned as an effect of the contract. 
In case of mora, the injured party can claim damages. 
These damages are often represented by the interest on the 
sum that ought to have been paid. If these damages are to 
be sufficient, they must be measured at the rate of interest 
which is current at the domicile of the creditor.(c) Laurent 
quotes a judgment of the Court of Chambery, where it is 
said that the interest must be reckoned at the rate of the 
place where the obligation was made (in that case, New 
Orleans) as it represents the hire of the money, or the value 
furnished, a hire which must be a different one according to 
the place, or the scarcity of money, or the risk incurred. 
Laurent adds: Nothing can be more true according to the 
rules of political economy.(d) The Cour de Cassation of 








(a) “Journal de Droit Intern. Privé,” viii. p. 474. 

(b) Laurent, “ Droit Civil Intern.,” vii. p. 561; Bar, “Theorie und Praxis des 
Intern. Privatrechts,” ii. p. 43. 
(c) Bar, ‘‘ Theorie und Praxis des Intern. Privatrechts,” ii. p. 75. 
(d) Laurent, “ Droit Civil Intern.,” viii. p. 303. 
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France has decided that the agreement about interest made 
in foreign parts at a rate superior to the rate of the French 
law is valid in France.(a) In cases about a loan of money 
the rate of interest will generally have been the object of an 
express stipulation. In sales, it will be rare that the parties 
expressly stipulate what interest the buyer will have to pay 
if he does not pay in time. But if it is rational that a lender 
of money in New Orleans stipulates an interest of 10 or 12 
per cent. because he will only by receiving such an interest 
be sufticiently paid for the absence of his money, then it is 
also rational that the vendor in New Orleans shall have 
interest of the purchase money calculated at the same rate, 
if he is not paid by the buyer in due time. If the sale is 
agreed upon in such a manner that the parties must be 
presumed to have submitted to the law of New Orleans, 
then the interest must be allowed according to that law. 
Bar says that it must be presumed that a creditor has not 
received sutticient damages when he receives only the interest 
which is in use at the domicile of the debtor. But he says 
also that the Reichsgericht appears to regulate the interest 
according to the lex forz.(b) Very likely it is not the 
Reichsgericht alone, but also all other tribunals which do 
not care for the seat of the contract when they are to allow 
interest on the sum due. They will give interest according 
to the lex fori or the national law of the debtor.(c) The 
Courts hold that the buyer has contracted according to his 
national law if the contrary is not proved.(d) Fi 





A. HINDENBURG. 





(a) “Journal de Droit Intern. Privé,” xvii. pp. 124, 495. 

(b) Bar, “ Theorie und Praxis des Intern. Privatrechts,” ii. pp. 64, 65. 
(c) Laurent, “ Droit Civil Intern.,” viii. p. 318. 

(d) “Journal de Droit Intern. Privé,” xviii. pp. 375, 1024. 


(To be continued.) 









































FOUNTAINHALL. 
i. 


S high magistrates of the realm the judges of the 
Court of Session had the courtesy title of ‘“ Lord” ; 

but they were not Lords of Parliament. If they sat 
a class 





there, it was as representatives for counties 
called by Lauder(a) “the small Barons of Parliament.” 
“ When Mr. Alexander Gibson, the Clerk, was calling the 
rolls and designing Sir George Gordon of Haddo, Lord 
Haddo, and Sir Alexander Seton, Lord Pitmedden, because 
so designed in the Session and commonly at other times, 
Duke Hamilton took exception at it and said that they 
should not be so designed in Parliament, that being only due 
to Temporal Lords ; and so thereafter they were only designed 
by their names and stiles.” 

The Lords at the beginning of each session gave their 
parole against solicitation—but, as everybody knows, they 
were a very corrupt tribunal. Fountainhall sets down 
criticisms of their proceedings it would have been dangerous 
to publish. ‘Of this decision, as of many others, all the 
reason that can be given is quod sic visum est superis.” 
“This was thought an odd and wimpled interlocutor.” “At 
which interlocutor many wondered.” “ But the Duke of 
Albany’s presence influenced somewhat this decision.” To a 
record of one decision is the note: ‘‘ Yet see the contrary 
done for the Marquis of Queensberry, 20th December, 1682.” 








(a) In the previous article Fountainhall’s surname was by mistake printed 
“Napier” instead of “ Lauder.” 
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Another decision is called a “ downright violation” of such an 
Act of Parliament. In 1709 they commit Wallace of Possil 
to prison for having sent a letter of solicitation “contrary to 
their acts and resolve.” 

At the same time, it was not easy to moderate amongst 
the feudal magnates and the baronial landowners. In 
one debate in 1685, “there were more gross reflections both 
among the parties and advocates than had been licensed 
in any cause before.” Needless to say, the parties here 
were two great men,—the Earl of Lauderdale and the Earl 
of Aberdeen. In 1707, whilst an argument on a ques- 
tion of entail betwixt the laird of Cavers and his son, 
represented by Dr. Sinclair, is proceeding, ‘ Cavers and 
Doctor Sinclair standing together at the bar fell to hard 
words, Cavers calling the Doctor an incendiary who blew 
the coal betwixt his son and him; and the Doctor calling 
him a liar, he in a passion told him he was a rascal, villain, 
and rogue. The Doctor retorting that none would say so 
but he that was a rascal himself, Cavers threatened of he 
had him elsewhere he would spit in his face.” The Lords 
sent them both to prison, and presently required their parole 
to keep the peace. Strowan Robertson is sent to prison 
because, having lost a suit about some land, he jostles with 
the Marquis of Athole in the street, and gives him and his 
servants injurious and opprobrious words. 

On Cavers’s case Fountainhall has this observation : 
“This proves how necessary the Act 219, Parl. 1594, was,— 
that whoever assaulted another pendente lite should ipso 
Jacto lose the cause ; which exactly quadrates to the genius 
of the nation as characterised by Barclay in his Icon 
Animorum,—Praefervidum Scotorum ingenium—quicquid 
volunt wd valde volunt.” “Invade” is the word in that 
statute ; and there are abundance of decisions interpreting it. 
‘ Pitarrow’s running with his drawn sword at Glenfarquhar 
though he was not touched” is held an invasion. So also 
where Williamson, of Cardrona, had sued the Provost of 
Peebles for £48 Scots, and “in company had thrown a 
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lighted candle at him.” Graham, of Duntroon, has objected 
to Powry Fothermgham treading down his corn when hunt- 
ing. Powry calls Graham a villain and a rascal, whereupon 
Graham switches Powry. Out of this occurrence two suits 
arise. Whilst they are pending, “ Duntroon (who was the 
bolder that he was Claverhouse’s Chamberlain) meeting 
Powry in the High Street, spits in his face.” It was held 
after argument, that the expectoration was an invasion within 
the statute. 

Fountainhall had, as we have seen, stood for the right to 
protest to the Scottish Parliament for remeid of law ; but he 
does not conceal his dislike to appeals from the Session to 
the British House of Lords. The question whether such an 
appeal was to lie to Westminster was stirred even before the 
last Scottish Parliament was dissolved by Queen Anne. That 
was on 28th April, 1707; but on 29th March, 1707, Lord 
Kincardine had given in a protestation for remeid of law 
against an interlocutor of the Session’s “to the Queen and 
Parliament, and, after the Union, to their next competent 
judicatory for determining such appeals.” Next year it is 
remarked that “we do not yet know what will be the 
import of these protests.” After a year or two the appeals 
increase in number, and the jurisdiction of the Peers to 
entertain them comes to be acquiesced in, “to the great 
impoverishment and detriment of this nation.” At the same 
time, Fountainhall recognises that it will “ bring us to an 
uniformity of laws by degrees.” 

The sittings of the Lords were interrupted by the Western 
insurrection, which began with the murder of Sharp, and 
ended at Bothwell Brig. The Fiery Cross was sent through 
lowland counties like Fife and Kinross. The judges, advo- 
cates, clerks, and other persons constituting the College of 
Justice, “ were lifted into a company to help to guard the 
town of Edinburgh, and they chused their Captain, Lieuten- 
ant, and other Officers, and got arms from the Castle, and 
marched, and drew up, and used discipline.” On 6th June, 
1679, we have the entry :—‘“From this time to the beginning 
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of July there was a surcease of business in the Session, so 
that there was only reading of bills in the Inner House 
during all that time, in respect of the commotion in the 
West ; and that many of the subjects were, by command of 
the Secret Council’s proclamation, attending the King’s army; 
but that affair being ended, the Lords entered again to busi- 
ness, tho’ with much tenderness, that no advantage might be 
taken of any’s absence or unpreparedness.” When Argyle 
landed in 1685, the regimenting of the College was again 
set on foot. On the landing of the Prince of Orange 
in 1688, the Lords, as suspected persons, were compelled 
by the Provost of Edinburgh to deliver up all arms 
except their swords; and there was a similar “ surcease of 
business ” lasting from August 1688 to November 1689. 

Down to 1707 the Lords were also ousted from the Par- 
liament House when the Estates met. Thus :—‘ 14th July, 
1698.—The Session rose in respect of the approach of Parlia- 
ment, which was to sit down on the nineteenth, and the 
Town of Edinburgh behoved to have some time for reforming 
the House, and putting up the benches and seats for the 
Members of Parliament.” A prorogation of the Parliament’s 
sitting ‘made little business to be tabled or brought 
in.” 

Another species of disturbance of the sittings was that 
from fire. On Saturday night, 8rd February, 1700, breaks 
out a fire ‘ which consumed not only all the houses in the 
Meal-market and the Kirk-heugh, but also the Exchange and 
all the stately buildings in the Parliament-closs, and whereby 
the Parliament-house itself was threatened and in hazard ; 
by which not only the registers were carried out in great 
disorder, but many private writs were lost, and others put 
in that confusion by their sudden transportation that it 
required some time to put them in order.” The Court did 
not adjourn, but resolved “ not to be too summar and quick 
in decerning.” 

Much to the discontent of the profession, the King’s 
Advocate had, in the Parliament of 1681, procured an Act for 
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taking away the Summer Session, but empowering the King 
to revive it if he saw fit. Some of the members “ smelled 
out the design that money might be given to some courtier 
to prevail with his Majesty to bring it back again.” It was 
restored by the Parliament of 1686. After the Revolution, 
the Lords actually assert a constitutional right against the 
Crown. In 1698 the Privy Council, through the Chancellor, 
claim a power to adjourn the Court as ‘‘a power that 
belonged to a court of state that had the government,” and 
deny the right of the Lords to adjourn themselves except on 
days prescribed by statute. “The Lords of Session craved 
for preserving their privileges to which they were sworn, it 
might only be done by way of recommendation, as his Royal 
Highness the Duke had done in 1681, being then Commis- 
sioner for King Charles IL., his brother.” And the matter is 
thus solved : “ The Privy Council passed an Act of Adjourn- 
ment; and the Session, without noticing what the Council 
had done, adjourned themselves, and marked it in their 
books as proceeding on a motion from my Lord Chancellor.” 
This was but copying the precedent set when King William’s 
Commissioner faced a much more formidable body—the 
Assembly of the Kirk.(a) The too great dependence of the 
Lords upon the Crown even after the Revolution is illustrated 
by their petition to Queen Anne for more salary. The salary 
of the President was increased to £1000, and that of the 
ordinary Lords to £500. 

The Lords often find themselves embarrassed. They 
repeatedly “try a settlement betwixt such near friends ;” 
or they delegate to one of their number to effect a com- 
promise ; or they compel the parties to leave their dispute 
to them as arbiters, ‘‘ the case being very nice, and the 
decision i jure dangerous.” In one case, where they have 





(a) At the close of a General Assembly, the Commissioner, in name of the 
King, appoints the next Assembly for such a day in the ensuing year; and the 
Assembly, without noticing this command, resolves, in name of the Lord Jesus 
Christ, to meet again such a day in the ensuing year. These two days, however, 
have always since the Revolution coincided.—See Hallam’s “ Const. Hist.,” ¢. xvii. 
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committed two men to the Tolbooth for falsechood,(@) and the 
sentence has been undergone, and they have ordered them to 
be liberated, the keeper of the Tolbooth refuses to do this 
till they have paid his garnish. ‘“ The Lords thought they 
could not deprive of his perquisites the goodman of the Tol- 
booth ; when the government was in our own hands we had 
excellent rules ; the Treasury and Exchequer paid for those 
public criminal prisoners, but now we are utterly at a loss; 
therefore the Lords, till some course were fallen on, did con- 
tribute out of their own pockets to relieve thir poor men.” 
Where they find that two of their number have blundered in 
loosing an arrestment, the judges subscribe and themselves 
pay the arresting creditor’s debt. 

There is much matter with reference to the King’s inter- 
ference with the course of justice in the latter years of 
Charles II. and the short reign of James VII. In 1681 the 
Parliament had passed an Act recognising the King’s cumula- 
tive power with all judges; and there are frequent letters 
betwixt this time and the Revolution in which the King 
dictates to the Lords what they are to do in particular causes. 
Fountainhall’s phrases on the subject are such as these: “So 
if His Majesty pleases he shall get causes enough to hear by 
this his cumulative power.” ‘The President loves not this 
way of ruling the Session by letters.” 

Of the principles on which the decisions of the Lords 
proceed, some now strike us as illegitimate and even 
whimsical, A cargo of salt fish comes from Aberdeen to 
Leith harbour but is intended for export; the minister 
of Leith is not allowed to take teind of the fish,—because 
it would be “too great a clog on trade.” The claim 
of another minister to take teind of fish down at the Mull 
of Galloway is rejected—“he is already well provided.” 
On the edict Nautae, it is determined that “if a shipmaster 
suffer merchant goods, as cloths or the like, to be eaten by 
rats, he will be liable to the merchant for the damage unless 


(a) “ Falsehood” was the attesting of a deed without having seen the grantor 
sign it. 
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he prove he had cats in his ship.” The judges desire to see 


the grounds on which a previous decision on a particular 
statute proceeded, because ‘‘sundry of the then Lords of 
Session were Members of Parliament at the making of that 
law, and so might be presumed to know its meaning best.” 
The Magistrates of Aberdeen have obtained an Act of 
Parliament imposing a duty of twopence on the pint of ale, 
and the Brewers resist it, arguing, “that sundry of the 
burgesses entered their protestation against the procuring 
any such oppressive Act; and their Commissioner in the 
Parliament ought not to have acted contrary to the known 
inclinations of the Town his constituents.” 

The shipping of slaves from the Guinea Coast to the 
Americas is, of course, a lawful object for a partnership or a 
joint-stock company; the unfortunate adherents of the 
Covenant are sent off in great batches to the Plantations ; 
some are given the option of going there, or of being 
delivered to a military officer as recruits for Flanders; the 
Privy Council finds it necessary to give orders that none but 
the willing are to be embarked for the Low Countries ; but no 
status of slavery is known to the law. “ Reid, the mounte- 
bank, pursues Scot of Harden and his lady for stealing 
away fron him a little girl called the Tumbling Lassie that 
danced upon his stage; and he claimed damages and pro- 
duced « contract whereby he bought her from her mother for 
£30 Scots. But we have no slaves in Scotland and mothers 
cannot sell their bairns.”(a) 

Villenage had disappeared for all classes but Colliers 
and Salters. The Lords will not allow another Baron to hire 
Nir Thomas Wallace of Craigie’s colliers born on his ground. 
“Though he had no work for them for some years past, yet 
by law he was impowered to lend them or sell them, and this 
property is founded on good reason.” But Villeinage as a 
general condition had not so completely gone into oblivion 
as to make unarguable the claim of the inhabitants of 





(a) This paragraph suggested to Scott the character of Fenella in “ Peveril of 
the Peak.” 
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Garmouth, Sir Harry Innes of that Ilk’s burgh-of-barony, 
that the owners of the salmon fishery on Spey must 
employ them in killing and curing the fish. Sir Harry 
maintained for his men that there had been immemorial 
use “which had often been sustained to infer more griev- 
ous servitudes than any now acclaimed, prescription being 
the magna carta and security of all the lieges.” In the 
answer it is noticed that there had lately been an attempt 
to make out that fishers were cymbae ascripti; but the Lords 
had rejected the claim with indignation as a slavery unknown 
to the law, “and this demand of Innes’s is as debording and 
irregular every whit.” 

Upon the insurrection of 1679 the feudal obligation to 
military service was enforced. In February of the next year 
a great number of the gentlemen of the county of Fife 
appear at the bar of the Criminal Court to answer indict- 
ments for absence from the King’s host. This involved the 
escheat of their estates, but the King’s Advocate confined 
himself to asking a fine of one or two years’ valued rent. 
Their pleas in exculpation are numerous. First, they all 
say that having sent their contributions to the Militia, to 
the rendezvous at Leven, they were not bound to attend in 
person, Parliament having consented to the Militia as a 
substitute. On this plea being rejected, they urge with 
like ill-success that the proclamation calling them out had 
not been published at the market-crosses: the answer was 
that they had private knowledge. Then there were particular 
excuses. Some were sick: these were put to bring witnesses 
to prove it. Testificates as to sickness from ministers or 
officers of the army were rejected; also testificates from 
physicians, unless they bore to be upon soul and conscience. 
Some were past sixty, and others not sixteen. This was not 
enough unless they also showed that they had sent out their 
best horses and men well-appointed. Some were officers of 
the Militia and had gone out with it ; and some had land in 
other shires and had answered there: these were held good 
excuses. One pled a pass to return from the Marquis of 
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ny, Montrose. Another was “an recente luctu, his only son 
ust having been killed some days before upon a mistake as 
ry if he had been one of the Archbishop of St. Andrews’ 
ial murderers,—which he was not.” Some vainly plead that 
V- their wives opposed their going. Others say they were pre- 
ng vented through their houses, horses, and arms, having been 
he plundered ; but the judges thought this plundering had been 
pt concerted by their wives. Some denied that they were 
Is heritors and claimed that they were not obliged to attend 
n with the gentry ; but they were neatly checkmated, for ‘“ the 
d Advocate craved they might then renounce all their heritage 
to the King ad remanentiam.” It is evident these prosecu- 
0 tions were really means for distressing a body of sympathisers 
r with the Covenant, and the ladies of Fife were more zealous 
e i for it than their husbands. 
' > Other proceedings show that feudalism had become 
merely a vexatious and wasteful instrument for producing 
| revenue to the King and the Barons. The University of 


Glasgow invest money in the purchase of land holding of 
Hamilton of Dalziel. They tender a year's rent, and require 
Hamilton to admit them as his vassals. With this demand 
he must needs comply, had they been natural persons; and 
if they had been required to do military service, they might 
have paid a substitute to appear for them,—a practice known 
and recognised in England at least as early as the Norman 
Conquest, and recognised from time immemorial in Scotland 
for feudal tenants past sixty or not sixteen.(a) But they 
are a corporation with neither a body to scourge nor a soul 
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| to be saved, which would never die, or commit treason, or 
pass the land on to a minor, so as to let Hamilton into the 
good things called Casualties; and he says with great force, 
that he should not be compelled to receive them, for nemo debet 
lucrart cum alterius jacturd. The reply is that the Act 
obliging Superiors to receive Apprisers and Adjudgers made no 
distinction of legal and natural persons, and had long been 





(a) See the preceding paragraph. 
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construed as extending to purchasers by any sort of title, 
In England, ever since 1290, the famous statutes of Mortmain 
and Quia Emptores had rendered impossible the raising of 
such a question ; and in France, the corporations had deprived 
the Lords of any grievance by putting forward a trustee on 
whose life the feudal incidents should depend, and who was 
called un homme vivant et mourant. That was the solution 
Lord Stair favoured. ‘The Lords considered this a general 
case where the road was not yet pathed ;” and did not decide 
it. A few years later the Town and the College of Aberdeen 
raise the same question ; and one observation in the argu- 
ment is that “ feudal contracts are much altered from what 
they were originally, and now more reduced to the way of 
commerce and trade.” Some of the Lords inclined to decide 
in favour of the purchasing corporation, but others who were 
“concerned in superiorities” got the cause postponed. (a) 
This remained a quaestio juris (evaded in practice by the 
French method) until 1874, when Parliament set it at rest. 
Upon contract there are, of course, hosts of decisions. 
The Earl of Buchan, being sued on a marriage-brocage bond 
for £1000 by Sir John Cochran, founds on a sentence of the 
Chancellor of England’s declaring it null. After an argu- 
ment on international comity, the Court found this decree 
reviewable in Scotland ; and then “ the debate arose by what 
law it could be reviewed, whether conform to the English or 
the Scots law, or by the common law of nations, or by con- 
science and equity ; and the Lords found it behoved to be 
by our own law;” and in the end they gave Sir John his 
reasonable expenses in attending the Earl’s matrimonial 
affairs in London. They treat the King of Denmark’s 
writ with less ceremony than the English Chancellor's. 
“A Shetlander pursues for mails and duties of sone lands 
in Shetland on a tack set to him by this King of Denmark's 
father. Alledged: This was treason for the pursuer to take 





(a) If there had been a decision for the College, casualties would have prac- 
tically altogether disappeared ; for every buyer of land would have procured the 
investiture of a corporation as his trustee. 
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rights from a foreign prince, and a disclaimer of our King. 
Answered: The King of Denmark might be our King’s 
vassal in thir lands, even as a Nobleman or Gentleman hold- 
ing of the King might give a charter to his sub-vassal. But 
im Shetland they have no infeftments, but only allodial 
rights; and the Crown of Denmark of old had right to it 
and Orkney. The Lords ordained the tack and process to be 
razed and destroyed, and the pursuer to be insisted against 
for treason.” 

The magistrates of Brechin owe their neighbour, the Earl 
of Panmure, twelve hundred merks. In 1704 the Earl gives 
them a receipt for £45 Scots as a year’s interest, which to 
the extent of £1 (7.¢., 1s. 8d. sterling) is in excess of the lawful 
rate of usury. On being sued for the principal, they pro- 
duce this receipt, and say that “ he had forfeited the sum, 
one-half to the fisk, and the other half to them as discoverers.” 
They quote a case where the excess only amounted to 
threepence, and yet the usury law was enforced; and 
they argue “the less it be, it speaks the more covet- 
ous humour.” But the Lords would have none of the 
Magistrates’ virtue: next year the Earl is to allow them 
ls. 8d. in the settlement of the interest. An ox is 
sent into Edinburgh to be delivered to a writer; but 
the man, forgetting the name, delivers it at the house of 
another writer, whose wife receives it, not knowing but that 
it was sent by him, or some friend. After the carcase had 
been consumed by the family, the writer is sued for its 
value. ‘He alleges it was bona fide perceptum et con- 
sumptum ; if he had sold it he would have been liable as 
locupletior factus; but he did not, except the skin, for 
which he got £3 Scots; and he had little benefit, seeing 
a little Highland cow would have served his small family, 
et lautius viait, looking on it as God’s gift, or some friend’s 
who had forgot to write with it.” The Lords found him 
liable. “Tis a law of nature, jus swum cuique tribuere 
et nemo debet locupletari cum alterius jacturd.” The Lords 
find that a creditor cannot arrest the fees payable by the 
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magistrates of a burgh to their commissioner to the 
Parliament at Westminster; the allowance was half-a-crown 
a-day, ‘“‘ which, considering chamber-rent, horse-hyres, diet, 
and other incident charges, will be but a scrimp aliment to 
a moderate man.” 

Fountainhall gives us a specimen of a case he takes 

part in as assessor to the Magistrates of Edinburgh, 
“The Provost and Bailies of Edinburgh, as Sheriffs within 
themselves (having called on me as their assessor to sit with 
them aid assist them) do judge Alexander Cockburn, their 
Hangnan or Locksman, within three suns (the Earl of Errol 
as Constable nor his deputies entering no protest on the pre- 
tence of it being a current Parliament), for murdering in 
his own house one of the licensed Blue-gown beggars. 
The probation was slender, and most of it by women (which 
is not so usual, unless it be in some excepted privileged 
crimes, and that they be domestick servants) ; and there was 
only presumption against him. Yet the assize found him 
guilty and referred his wife, Bessie Gall, to the Judges. 
The Bailies caused hang him in chains between Leith and 
Edinburgh on the 20th of January; for it seems they are 
not bound to execute, but only to pronounce sentence within 
three suns after the delict.” 

The stress and truculence of political and _ religious 
zeal do not suspend all gentle and joyous exercise. The 
Master of the Revels has a gift of the monopoly of 
lotteries, and it is complained that under it he exacts 
so much from every bowling- green and kyle-alley in 
the kingdom. A _ boy gets a strain “playing at the 
bullets,” and an apothecary, having in emergency given 
him a clyster and let blood, is sued by the College of 
Physicians for encroaching on their monopoly. At Stirling 
one is indicted ‘ for reviling the Minister in causing the piper 
play, The Deil stick the Minister,” but the case collapses, for 
“sundry Fidlers were there present as witnesses to declare 
that it was the name of a tune.” A _ litigation arises 
betwixt ‘the owners of the Elephant which was brought 
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hither from England to be shown” and the farmers 


of it, upon such breaches of contract as these: ‘they 
did not show it at the precise hours appointed, and took 
advantage by showing it privately, for which they have 
not accounted; and did not show all it might do— 
viz, its drinking, &c.” It is sagely pointed out by 
Fountainhall, ‘it could not drink every time it was shown.” 
A party of the forces is sent out from Edinburgh in the month 
of December to apprehend Sir William Scott of Harden in con- 
nection with the Whig Conspiracy of 1684; but the Cadgers, 
coming up from the coast, acquaint Harden with it ‘as he 
was playing at the curling at Haining ;” he makes a shift to 
leave the ice and escapes. There is an action as to an 
apprentice having embezzled so many golf-clubs and golf- 
balls. Two burgesses of Aberdeen having smitten a man so 
that he died, “his body being livid and blae with the 
strokes,” answer a charge of murder thus: ‘“ There was no 
forethought felony, but only a casual chaudmelle; and there 
was a preceding friendship, the parties having been that 
same day at the golf.” Each is ordered to pay £500 Scots 
to the widow and bairns as an assythment. Would the 
Justiciary bench of the present day presume a friendship 
when one man had matched himself against another that 
same day “at the golf” ? 

These pages are but a taste of the many instructive and 
amusing paragraphs left us by Fountainhall. Of all the pro- 
fessional literature evolved by the Court of Session during 
the three-and-a-half centuries of its existence, none is lighter 
or more agreeable reading. All the affairs and concerns of 
humanity in any age must be more or less reflected in its 
judicial proceedings ; and the age when modern history began, 
and when events were occurring fraught with the gravest 
consequences for his own country and countrymen, found in 
Sir John Lauder a fair, frank, and painstaking chronicler. 
As a law reporter, he may be prosy, but he is never vague. 
When he knew the true inner reason for a decision in jure,— 
a’ reason even now not always expressed in judges’ opinions, 
VOL, IX.—NO. 2. 0 
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he lets us know it. If he was not remarkable for a sense 
of humour, he is a cause of humour in others, through the 
equable, serious, solemn way in which he sets down things 
great and small, propositions weighty, trivial, and puerile, 
here a judicial murder and there what we should call a police 
offence, here a quiddit or quillet of the feudal law and there 
a quaestio juris only settled by the present generation. The 
Reports were published in 1759: and in time all that was of 
value in them to the practical lawyer found its way into the 
volumes of the commentators. They have long since ceased 
to be quoted in the Courts; but as materials for history, 
specially for the history of the law of Scotland, as pictures of 
Scottish men and manners at the close of the seventeenth 
and beginning of the eighteenth century, they will still be 
read when the Law Reports for 1897 have been relegated 
to dusty cellars. 

GEORGE Law. 

















JUDICIAL EXPENSES OF FIDUCIARY LITIGANTS. 


Tue case of Craig v. Hogg (1896, 24 R. 6) decided, by a majority of seven 
judges, that where a judicial factor is found liable in expenses “as judicial 
factor,” he cannot be charged personally to pay these expenses. Though 
the actual decision governed this point of form only, the case is rather 
worthy of notice from the practical importance of the general question of 
personal liability raised in the opinions of the judges. That question is: 
‘‘Where a person who is litigating in a fiduciary capacity only is unsuccessful, 
is he, on that account, personally liable to his opponents in the expenses of 
the litigation?” On this question the seven judges were divided in opinion, 
four answering the question in the affirmative, and three in the negative. 
The four judges who delivered opinions in the affirmative, however, merely 
assume the general principle on which they base their opinions on this point 
in this particular case, while the three judges who answer in the negative 
give reasoned opinions on the general question, as with them it is a ground 
of decision. The position of the majority is this—we think it is settled by 
precedent that the expression, ‘as judicial factor,” is sufficient to limit the 
decree against him to the funds in his hands, and the general question 
does not arise for decision ; but as it was argued at the bar, they express their 
opinions obiter. On the other hand, the minority take up this position— 
we are of opinion that, as a general principle of law, a person who is litigat- 
ing in a fiduciary capacity only is never liable personally in expenses to his 
opponent, simply because he is unsuccessful, and therefore he cannot be so 
in this case. In these circumstances it is rather difficult to gauge the 
aggregate value of the opinions delivered, and though it would appear from 
Lord Maclaren’s judgment in the recent case of Guthrie (1897, 4 S.L.T. 434), 
that his Lordship regards the opinions of the majority as having settled the 
point, this does not appear so clearly on a consideration of the opinions 
themselves. It is particularly to be noticed that none of the judges in the 
majority examines the question on the merits, or attempts to answer the 
criticisms of the minority. The principle is simply assumed. Thus the 
Lord Justice-Clerk says: “If such litigants as testamentary trustees or 
trustees in bankruptcy, or official liquidators, must make good to a successful 
opponent the expenses he has incurred in litigation, and cannot plead that 
the fund they hold is exhausted as a ground for resisting payment, is there 
any ground for holding the position of a judicial factor to be different ?” 
The opinion of Lord Maclaren is: “I hold it to be settled in practice and 


” and 


clear in principle that in questions of expenses trustees are principals ; 
that of ord Trayner : “It appears to me to have been decided that it is no 
relevant answer for this suspender to make to the charge served upon him 
that he has no trust or factorial funds in his hands to meet it ;” while Lord 


Moncrieff says, “ Assuming as I do, that a testamentary trustee is personally 
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liable for such expenses, as a general rule, I do not think that there is any 
solid distinction between the position of a judicial factor and that of a 
testamentary trustee.” 

This assumption on the part of the majority hardly disposes of the 
following opinion of Lord Young, concurred in by Lords Adam and 
Kinnear. ‘The pursuer had no living debtor when he raised his action, 
and has none now, unless the decree creates one, which I think it clearly 
does not. His only debtor died in 1890, and no representative of his with 
a passive title, that is to say, liable for his debts, exists or ever existed. A 
judicial factor has no passive title to make him debtor to the creditors on the 
factorial estate, and when an action is brought against him as such, it is to 
establish an alleged debt not against him but against the estate. It is not 
doubtful that the debtor for costs awarded to the successful claimant on the 
estate is the estate itself, which must accordingly be administered by the 
factor with a view to meet them as a proper claim upon it. It would be 
absurd to contend that under such a decree as we have here to deal with, the 
estate is not liable, and that the successful pursuer can only claim the costs 
from the individual factor who unsuccessfully defended the action. The 
personal liability sought to be imposed on the factor is therefore in truth 
that of a cautioner or surety for the sufficiency of the estate. That such 
liability may be imposed, must, I think, be admitted when the Court is of 
opinion that the factor has been guilty of some misconduct—some violation 
or neglect of duty—which warrants it. But the idea of this Court putting 
such cautionary obligations on its own officer who has only done his duty 
without violating or neglecting it in any respect is, I think, abhorrent to 
reason and justice.” 

The exact nature of the question raised must, however, be noticed. In 
the opinions of the majority, not only is the general rule affecting the posi- 
tion of fiduciary litigants in the question of judicial expenses assumed, but 
it is assumed to be universal. The minority do not challenge the existence 
of this rule, but only its universality. Their position is that there is an 
exception to the general rule governing the award of judicial expenses in the 
case of a litigant who is not personally liable to implement the decree on the 
merits. No doubt whatever is thrown on the authority of the general rule 
of expenses, that these follow the result. “It is true,” says Lord Young, 
‘‘ that costs as a rule follow the result, in this sense, that these are not given or 
withheld only according as the Court is of opinion or not that the unsuccessful 
action or defence was reasonable, and therefore excusable, although unsuccess- 
ful.” Nor does it appear from their opinions that the minority desire to 
traverse the general rule in its application to fiduciary litigants who litigate 
as principals and not as representatives, and who are therefore liable in 
expenses as principals. The exception they support is narrowed down in 
their opinions to the particular case of a fiduciary litigant who is not a prin- 
cipal on the merits—a person who litigates on the merits in a fiduciary 
capacity only, and with only a fiduciary title. The argument of the minority 
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is that, in this case, there is an exception to the general rule governing the 


award of expenses, where the litigant has litigated properly in the opinion of 
the Court judging on the merits. The question, however, arises, What is the 
meaning of the word properly—properly towards whom? Does it mean pro- 
perly towards his opponents in the litigation or towards the estate under his 
control? It is impossible to imagine that his attitude toward the estate 
under his control can logically govern his relations to a third party even in 
the question of judicial expenses. It must then have reference to his action 
towards his opponent in the litigation. The submission of the minority then 
is that if his action towards his opponent in the litigation is reasonable, he 
incurs no personal liability for expenses, and that only where he has unreason- 
ably caused his opponent to incur expenses in asserting his rights is he person- 
ally liable to him in his judicial expenses. The position taken up in this matter 
by the minority is of very doubtful consistency, and I propose to examine it 
somewhat fully. Though no doubt is thrown on the general rule affecting 
the award of expenses in ordinary litigations, a slight sketch of the history of 
the attitude of the Court towards this question is necessary to its proper dis- 
cussion. About the beginning of this century a change took place in the 
attitude of the Court towards this question. Fortuerly they awarded 
expenses in a litigation only where they were of opinion that the unsuccess- 
ful party had improperly and without good cause defended the claim made 
against him—in technical language where he was temere litigans. The 
principle now established as that on which judicial expenses are awarded is 
thus stated by Lord Jeffrey in the case of Kirkpatrick vy. Irving (10 D, 367, 
at p. 369). ‘No doubt it was an old brocard incorporated at an early 
period into our practice, that the costs of the successful party should be laid 
on the loser as a penalty for his rash litigation. That, however, is no longer 
the principle on which expenses are given. It gradually declined ; and 
under the presidency of Sir Islay Campbell (1789-1808), as I myself can 
well remember, it went down altogether. It was then held, that if a party 
is put to expense in vindicating his rights, he is entitled to recover it from 
the person by whom it was created, unless there was something in his own 
conduct that gave him the character of an improper litigant, in insisting on 
things which his title did not warrant.” In a late case, White v. Steele 
(1894, 21 R. 649), the present Lord President remarked (unreported) that 
the “scrap of principle ” laid down here by Lord Jeffrey was of more value 
than anything else in the books on the question of judicial expenses. Put 
succinctly, the two rules may be stated thus. Under the old rule where both 
parties litigated properly and with good cause, no expenses were given, while 
expenses were only given to the successful party when the unsuccessful party 
was held to be temere litigans. By the new rule where both parties litigate 
properly, expenses follow the result, and the unsuccessful party is liable in 
expenses to the successful party, unless where the latter is temere litigans 
(of. Mavor, 19 R. 868). Lord Chancellor Campbell put the rule in the 
words : “The victor should have his costs” (Johnston v. Johnston, 1860, 
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Patterson’s ‘‘ Appeals” at p. 914). It is to be noted that under the old rule 
expenses were determined by the conduct of the unsuccessful party in the 
litigation, while under the new rule it is the conduct of the successful party 
that determines whether an exception shall be made to the general rule or 
not. In view of the historical position of the question of expenses the 
inconsistency above referred to of the position taken up by the minority 
becomes interesting. They reject the application of the modern rule to the 
fiduciary litigant who is not personally bound to implement the decree on the 
merits, and put forward the proposition that in such a case the proper liti- 
gant to be affected by the rule is the estate under the charge of the fiduciary 
litigant in question. Still, it is admitted by the minority, that in certain 
circumstances such a litigant may be himself personally liable to his opponent 
inexpenses. If so, what then becomes of the modern rule applied to the estate? 
If the correct proposition be that the estate is the proper litigant, and not the 
person who is in charge of it, how does that person happen under any circum- 
stances to become liable in expenses to the opponent of the estate in the litiga- 
tion? Such a position can only be explained by the anomalous introduction, 
alongside of the application of the modern rule to the estate, of the old rule 
as applicable to the fiduciary litigant. He is made liable only under the old 
rule, that is because he has not only litigated unsuccessfully but without 
proper cause. We have therefore here the curious and anomalous position 
of two litigants, as far as the question of expenses is concerned, one of whom 
is mulcted in expenses on the new rule, and the other on the old rule. And 
not only is the position anomalous but it is also one-sided and unfair ; be- 
cause, though the old rule is applied to the fiduciary litigant in settling his 
liability for expenses to his opponent in the litigation, that opponent 
does not get the benefit of the old rule being applied to him; he has 
his liability for expenses to the fiduciary litigant and the estate under 
his charge settled by the more stringent, as against him, terms of the 
new rule. 

But, besides the express exception to the general rule of expenses, there 
is involved in the position of the minority an exception to the general rule 
of the liability of fiduciary contractors. It is a well settled rule with 
abundance of illustration that a trustee, in all his relationships with third 
parties, acts as a principal and incurs personal liability, unless he expressly 
contracts for a limitation of his liability to the extent of the estate in his 
charge. “In regard to debts contracted by the trustees themselves,” says 
Lord Fullerton, “although it may be bond fide for the trust purposes, they 
will be personally bound to third parties unless it appears clearly from the 
terms of the transaction that the creditor expressly took the trust-estate 
as distinct from the individual trustees as his debtor” (Cullen, 1846, 8 D. 
511, at pp. 521, 522). 

In many transactions, however, the trustee deals with a party who is 
unable to transact with him on the footing of limited liability. The most 
notable, of course, of such cases was the position of the trustees who were 
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shareholders in the Western and City of Glasgow Banks. In entering on 
litigation it is, of course, academically possible for the trustee to contract 
with his opponent that he shall be liable only to the extent of the trust- 
funds, but for all practical purposes it may be taken as impossible for 
a trustee to so limit his liability. Taking the judicial contract of litis- 


contestation then, as one of the contracts in which the trustee finds it 
impossible to specially limit his liability under the contract, there is implied 
in the position of the minority, a special exception to the general rule 
affecting a trustee with personal liability in contracting with third 
parties. 

Though the case of Craig deals with the position of a judicial factor, 
the exception maintained by the minority is quite generally applicable to 
all fiduciary litigants, and is not based on anything special in the position 
of a judicial factor. 

Lord Young has undoubtedly gone a very long way in emphasising the 
purely official position of a judicial factor, at the expense of his position as 
a private trustee (cf Hallpenny, 1894, 21 R., at p. 948), and through- 
out his Lordship’s opinion in the case of Craig, the judicial factor is 
specially referred to as an officer of Court. Still his Lordship expressly 
assimilates the position of the judicial factor in this matter to that of the 
private trustee. ‘“T also think it right to say that the considerations with 
their result which I have expressed and endeavoured to illustrate, apply 
or may apply (for there may be exceptional cases) to trustees, including 
executors, and generally to any one holding an office involving duties to 
others, whose common interests the law has placed in his charge, and 
involving no interest on his own part, except the faithful and intelligent 
performance of these duties.” It may therefore be taken that the argu- 
ment as to the position of a judicial factor applies with equal force to that 
of all fiduciary litigants. The only sound distinction between fiduciary 
litigants is that between those, on the one hand, who are trustees proper 
—who hold the full legal title of the property they deal with,—and who 
act always independently and as principals, and the class, on the other 
hand, who hold no legal title, and who do not act independently but merely 
as concurrents. The distinction is most clearly exemplified in the difference 
between the position of a tutor and that of a curator. The former is a 
proper trustee, the latter is not. A member of the former class litigates in 
his own name, and as a principal, and is therefore the party before the 
Court. The curator is only a concurrent, and does not himself litigate, but 
grants or withholds his concurrence in the litigation of another person. As 
was said by the Lord President in Whitehead (1893, 20 R. at p. 1049). 
“The curator does not appear. The party brings the curator’s concurrence 
in his pocket.” He is therefore not a party before the Court, and the 
question of his liability for expenses does not arise (¢f Lord Adam in 
White v. Steel, 1894, 21 R. at p. 654). We have here, then, a double 
exception maintained by the minority ; first, an exception to the general 
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rule governing the award of judicial expenses, and, second, an exception to 
the general rule governing the liability of trustees in contracting with third 
parties, both exceptions made in favour of a fiduciary litigant who is not 
personally liable on the merits. What precedent is there for this view? 
Lord Young cites the cases of Forbes v. Morrison, 7 D. 853, and Law and 
Humphrey, 3 R. 1192. The first case is of doubtful authority as it was 
very special in its circumstances, but the latter is strongly affirmative of the 
view of the minority. ‘As regard the question of expenses,” says Lord 
President Inglis, in that case, “when an executor conducts a litigation 
reasonably, he ought not to be made liable if he fails.” That his Lordship 
means liable to his opponent in the litigation is put beyond doubt by the 
wording of the interlocutor. In that case the defence put forward by the 
executor was found to be “most unreasonable,” and on that ground he 
is found, what he would not be found to be merely on account of his 
want of success, “liable personally in expenses to the pursuer, reserving 
to him his relief against the executry estate, if any.” This is very high 
authority, and cannot be easily displaced. Lord Young further cites 
Salisbury, Jones and Dale’s case (1895, 1 Ch. 333). This case, however, 
deals with the position of an official liquidator in England, and a perusal of 
the cases shows that that question is somewhat special and by no means 
clearly settled, though Lindley L.J., says it is “too clear for argument.” 
The English rule as to costs in the case of an official liquidator seems to 
depend to some extent on the accident whether the proceeding is taken, or 
merely opposed, by the liquidator. I may add that the American law is 
laid down by Kennedy J. (Pennsylvania) in the case of Potts v. Smith, 
1832, 24 Am. Dec. 359, in respect to the payment of costs by an 
executor or administrator. ‘ Wherever he brings an action in autre droit, 
that is, founded upon a transaction which arose in the life-time of the 
testator or intestate, and fails, he shall not pay costs; but if for a cause 
to which he himself was a party, although the fruits of the suit, if suc- 
cessful, would be assets when recovered, yet if he fails, he shall pay the 
costs out of his own pocket.” The reason of the rule is “that, not being 
privy to the original transaction, he cannot be presumed to know exactly 
what the case may turn out to be upon investigation, and therefore shall 
not pay costs; but, on the other hand, where he is a party to it, and there- 
fore must be presumed to know all about it, he will be held to act upon his 
own responsibility, and not to saddle the estate with costs of the suit in 
case of failure.” I do not know of any statement in our books that puts 
the case of the minority in Craig on so logical a basis. 

The general plea put forward by the minority in favour of the exception 
they maintain is the hardship of the position of the litigant, who is only 
litigating in a fiduciary capacity, and is rendered liable for a mistake in 
judging the strength of his case. First of all, however, it must be remem- 
bered that the position of the trustee in the judicial contract of litiscon- 
testation, is not one of any greater hardship than his position under any 
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other contract where he is involved in personal liability for a purely trust 
object, and there is nothing special in the hardship of his position in this 


matter upon which to found so radical an exception. Secondly, it must be 
remembered that it has been pointed out by Lord President Inglis, that 
while it appears hard to make any trustee personally liable, yet “if any 
charity is to be exercised towards them it should be, not by the creditors 
(of the estate), but by the (beneficial) representatives of the truster” 
(Lamont, 1871, 9 M. 662). The hardship of the position is just as patent 
in the case of the successful litigant who has been put to expense in 
defending his rights, and is refused that expense because his opponent is 
a fiduciary litigant falling under the exception in question, as it is in the 
case of such a fiduciary litigant being personally mulcted in expenses. This 
delicacy that prevents the Court laying down and enforcing a broad logical 
rule, because it might bear hardly on a particular individual, is almost 
pathetic in view of its disastrous results. No possible rule, clearly enunci- 
ated and rigidly enforced, could work a tithe of the mischief, or occasion a 
tithe of the hardship, to trustees, as a class, as this want of any rule. Noth- 
ing is so unsatisfactory to any litigant, or class of litigants, as the substitu- 
tion, in place of a rigid—even a hard—rule, of the undefined discretion of a 
judge or of the Court. As far back as Chambers v. Minchin (1802, 7 Ves. 
185, at p. 192), Lord Eldon protested against this tendency, and to him we 
owe many, if not most, of the rules of our law of trusts which have rigidly 
forbidden the trustee to do certain things with or without cause, and have 
thus clearly pointed out his duty, and enabled him to know definitely when 
he was, and when he was not, acting in breach of duty. In such a matter, 
the action of the House of Lords in Home v. Pringle might well be followed. 
In that case, the House of Lords laid down the definite and salutary rule 
that a trustee shall not act as paid factor on the trust-estate without special 
power granted by the truster. A contrary rule had, however, been followed 
in Scotland, and the House of Lords allowed the factor in that particular 
case to get his remuneration in accordance with the rule acted on previously 
in Scotland, while laying down the new rule unconditionally for the future. 
This obviated doing any individual hardship in the case before them, and 
at the same time permitted them to lay down the general rule which has 
been in force since then. 

The case of Craig v. Hogg leaves the law regarding the liability for 
judicial expenses of a fiduciary litigant, who is not personally liable to 
implement a decree on the merits, in a state of uncertainty that is not 
creditable to our jurisprudence, considering the enormous practical import- 
ance of the question and its continual recurrence. It is due to all parties— 
to the fiduciary litigant and to his opponent, and no less to the profession, 
who have to advise both on: the question—that the Court should take an 
early opportunity of settling authoritatively the large general question 
raised in Craig v. Hogg—whether the fiduciary litigant who is not liable 
to implement the decree on the merits is liable to his opponent in judicial 
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expenses on the ground of his want of success merely—or whether his 
liability for such expenses is a question for the discretion of the judge who 


decides on the merits. I would strongly urge the fiduciary litigant to 


accept the former definite rule as a better guide to his duty in difficult 
cases. 


A. J. P. MEnzigs, 
































PRACTICAL NOTES ON FIRE INSURANCE.(a) 


INSURANCE is a contract of indemnity whereby the insurer in considera- 
tion of a sum paid, or of an annual premium, agrees to compensate the 
insured, wholly or partially, against loss. Marine insurance indemnifies 
against perils of the sea ; fire insurance indemnifies against loss by fire. 
In the case of marine insurance the contract must be by policy on stamped 
paper, and Professor Bell lays it down that a fire insurance contract 
must also be by policy on stamped paper, although he qualifies this by 
stating that ‘‘the agreement may be so conclusively fixed before delivery 
of the policy as to ground an action for implementing it by the furnishing 
of a regular policy.” The first question I raise, therefore, is, What is 
the law in regard to the constitution of a contract of fire insurance? Must 


it be in writing? In America—that happy hunting ground for insurance 





lawyers—there can be no doubt that a parole contract would be sustained. 
In 1872 in the case of Lillis v. Albany City Fire Insurance Company(b) 
an agent, clothed with full authority to determine risks and conclude 
contracts, was held entitled to bind the Company by a parole agreement, 
and in Ohio in 1873, in the case of Dayton Insurance Company v. 
Kelley(c) it was held that the fact that the company’s charter provided that 
all policies‘or contracts should be subscribed by the President and attested by 
the Secretary did not prevent the making of a sufficient parole contract of 
insurance by an agent who had power to bind the company. On the other 
hand, in 1874, in Haslett v. Alleghany Insurance Company,(d) the opposite 
was held, for this case decided that when a company’s charter expressly 
required contracts of insurance to be in writing, there could not be a binding 
parole contract. The cases since that date in America point to the conclu- 
sion that a duly authorised agent can competently bind the company under 
a parole contract notwithstanding the terms of the charter. In regard to 
English law Bunyon(e) lays it down that at common law there is nothing to 
prevent such a parole contract being made. In a recent case in the Court of 
Session, ‘Elroy and Others v. The London Assurance Corporation,(f) 
decided by the First Division on 6th January, 1897, Lord M‘Laren laid it 
down that it was settled in the law of Scotland that a contract of insurance 
could only be made in writing. To constitute a valid contract you must 
either have a policy or an informal writing followed by ret interventus. It 
is right to state that this point was only incidental to the decision of the case, 
and so far this may be an obiter dictum ; but it has certainly been the 


(2) This paper was recently read before the Insurance and Actuarial Society of 
Glasgow. 
(b) 4 Lansing, 433. (c) 24 Ohio, 345, 1873. 
(d) 4 Insurance, L.J. 372, 1874. (e) “ Fire Insurance,” 4th Edition, 1893, p. 66. 
(f) 84S.L.R. 247. 
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general understanding of the profession in Scotland that some kind of writ- 
ing, formal or informal, is necessary. 

My next point is, When is the contract completed? or in other words, 
when does the risk begin? Must a policy be delivered and the premium be 
paid? The case of JZ‘Elroy to which I have just referred, is of importance 
in this connection, more especially when it is contrasted with the case of 
Roberts (infra) discussed in the Accountants’ Magazine, Feb. 1897. In 
M‘Elroy’s case the pursuers averred that they had insured in or about the 
end of April, 1896, with the defenders’ agent, against loss by fire for one 
year, and they further averred that the policy of assurance was duly prepared 
by the Insurance Company, ‘‘and the premium due thereunder was paid to 
the said Thomas M‘Elroy as the defenders’ agent.” <A fire occurred about 
the end of May, 1896, which was reported to the defenders, but as no policy 
had been delivered or premium paid, liability was repudiated. In defence the 
company explained that there had been no written application for insurance 
made to the office ; that all that M‘Elroy did, was to mention incidentally to 
the defenders’ inspector that he wanted an insurance upon his sisters (the 
pursuers’) furniture for £700, and that M‘Elroy was not a duly authorised 
agent of the company. The inspector duly reported M‘Elroy’s request, and 
a policy was thereupon prepared by the head office in London, duly sealed 
and signed, and sent down to the Glasgow office for delivery. On receipt of 
the policy, the Glasgow office on 2nd May wrote to M‘Elroy that the policy 
was ready for delivery, and that they would be glad to receive payment of 
the premium, “when the policy which is the receipt of the first year’s 
premium would be sent you.” No covering note had originally been issued 
by the defenders to the applicants. M‘Elroy never took any notice of the 
request for payment of the premium, and when the fire took place, the 
policy remained undelivered and the first premium unpaid. Upon the 6th 
of June, several days after the fire, M‘Elroy wrote to the defender’s manager 
sending him a postal order for 12s., adding the words, “being the 
premium less my commission on this policy as per your letter of the 
llth of May.” On the 8th June, the manager replied, acknowledging 
the receipt and intimating that a new policy would be prepared and sent to 
him in a few days, and in the meantime sending him a covering note 
applicable to this new application. Further correspondence ensued, M‘Elroy 
contending that he was entitled to send the 12s. as payment of the 
premium on the original policy, but the manager declined to receive the 
money on that footing, and returned the remittance. 

The following points arise :— 

1. Was there in consequence of what had occurred a valid contract 
between the applicants—the pursuers and the Insurance office ? 

2. Was it necessary in order to complete the contract for the pursuers 
to pay the premium and so fulfil condition fifteen of the policy, which pro- 
vided that no insurance should be conclusive and binding unless the premium 
had been previously paid ? 
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3. Was there any waiver on the part of the Insurance Company of this 


condition, by reason of their having sealed and signed a policy, in the body of 
which the receipt of a premium was acknowledged, and sent that policy to 
their district manager for delivery in ordinary course ? 

The Lord Ordinary allowed a proof, but on appeal to the Inner House, 
the Court, without allowing a proof, unanimously dismissed the case as 
irrelevant, and the opinions of the judges are instructive. 

Lord Adam said in substance, that the only material averment made by 
the pursuers was that they had insured their furniture with the defenders 
for £700. But he pointed out that there was no averment that M‘Elroy, as 
agent of the company, had been paid the premium before the fire, and this 
being so, the Court were entitled to assume that it was not so paid, in which 
case the defenders were entitled to resile from the proposed insurance. 
Lord M‘Laren laid it down that an Insurance Company is not bound to 
deliver the policy without payment of the premium, and that to make a 
relevant case against the company, it was essential to aver either that the 
policy had been delivered or that the premium had been accepted uncon- 
ditionally. Lord Kinnear took the same view, holding that the pursuers 
must aver that the premium was paid to the company before the fire, and 
that it was so paid to a duly authorised agent. In the absence of such 
averments there was no course open but to dismiss the case. It will be 
observed that there was only a vague and general statement by the pursuers 
that the premium had been paid by the pursuers to M‘Elroy, but there was 
no date of payment specified; and reading between the lines, no doubt 
the Court were satisfied that that payment was not made till after the fire, 
if ever. It certainly had not been sent by M‘Elroy to the company, 
although it was asked. Further, Lord Kinnear pointed out that it was 
not enough to aver that the premium had at sometime been paid to M‘Elroy, 
as defenders’ agent. It was necessary to aver that the agent was one who 
had authority to accept premiums and to bind the company. 

This decision seems important as establishing what I have always held 
to be Scots law — that delivery of a policy is necessary to conclude a 
contract, and that possession of the policy by a district agent is not such 
delivery in Scotland. The case of Roberts vy. Security Company, 66 L.J., 
Q.B. 119, 30th November, 1896, referred to in the Accountants’ Magazine 
for February last, would seem to indicate that the law of England is 
different, for there a man signed a proposal form for insurance against 
burglary, which contained a condition that the insurance should not take 
effect until the first premium had been paid. Some time after a burglary 
took place in the premises. On the same day, the directors of the company, 
in ignorance of the burglary, signed and sealed a policy which bore that the 
first premium had been paid. There was a condition in Roberts’ policy 
similar to Condition 15 of the policy, in Mf‘Zlroy’s case, and there was 
a similar condition in the proposal form. No premium was in fact 
paid. A covering note had been issued for seven days, but these days had 
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expired before the burglary. The insurer was never asked to pay, and the 
policy never left the company’s office. The Court of Appeal held that the 
company was bound by its own act and deed, and having signed and sealed 
the policy, the company had waived its right to insist on the prepayment of 


the premium, and was liable under the policy. The Company was not 
entitled to go behind the recital in the policy, that the premium had been 
paid, and show that it was untrue. oberts’ case seems at variance with 
the Scottish case, although there are points of difference. For instance, in 
M‘Elroy’s case, intimation had been sent, stating that the policy was ready 
and asking for the premium. In Aoberts’ case no demand was made. The 
Court in England may have given some weight to the absence of any 
demand for payment, holding that as a written application had been 
formally signed, the assured might reasonably have assumed that, until 
further intimation, the policy was in force. But the essential difference 
of the cases is that in Roberts’ case the Court practically held that the 
signing and sealing of the policy by the directors was constructive delivery 
to the assured, while in Scotland the Inner House unanimously held that 
no liability ensued until actual delivery. I understand that consequent 
upon M‘Elroy’s case, Roberts’ case is to be appealed to the House of 
Lords. If, however, the present decision in Roberts’ case is to prevail, it 
will be necessary to have some alteration in the conditions of the policy 
as at present in use by most of the offices. 

I must also refer to the case of the Sickness and Accident Assurance 
Association, Limited v. The General Accident Assurance Corporation, 
Limited, 12th July, 1892, 19 R. 977. An Insurance Company entered 
into an agreement in writing to insure a Tramway Company against 
accidents caused to third parties for twelve months from 24th November, 
1888, inclusive. It was a condition that no insurance should be effected until 
the premium was paid. An accident occurred on the 24th November 
before the policy had been issued or the premium paid. On 26th 
November the premium was paid, and the Insurance Company accepted 
receipt of it as premium for the risk from the 24th inst. In an action for 
contribution raised by the Sickness and Accident Assurance Association 
against The General Accident Assurance Corporation who had paid the loss, 
it was held that the pursuers had a title to sue. The Lord Ordinary, how- 
ever, assoilzied the defenders, holding (first) that although the defenders 
were, notwithstanding the accident, bound on payment of the premium to 
grant a policy on the terms contracted for (covering the 24th November), 
yet (second), that by the terms of the policy contracted for, their liability 
as insurers only commenced when the premium was paid. To this judgment 
the Court adhered on the ground (first) that the preliminary contract to 
grant insurance to cover risk of accident on 24th November, on pay- 
ment of the premium, was no longer binding after the accident had 
happened ; and (second), that the terms of the receipt which agreed to take 
the risk “from the 24th inst.” did not import liability except for accidents 
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e occurring after the lapse of the 24th. Lord M/‘Laren observed that 
e if the preliminary written contract between the parties be for cash, 
d then if a casualty occurs before the policy is issued, or before the premium 
f is paid, the nature of the risk is altered and the company can resile. But 
t if the contract be for a running account according to the practice in regard 
i to marine policies, the occurrence of the casualty before the issue of a 
N formal document does not entitle the under-writer to resile, because the 
1 agreement is for a running account. This case, which is the latest in our 
books on the subject, except MJ‘Elroy’s, seems to me to support the latter 
decision, and to be, to a certain extent, contrary to the English case 


of Roberts v. The Security Company. 

I pass now to allude toa class of questions which arise in connection 
with the description of goods usually insured. In such cases the construc- 
tion to be placed upon the terms of the policy, and the effect to be given to 
its printed conditions become important factors. 

In determining the meaning of words used in a policy any ambiguity will 
of course be construed most strongly against the company who have prepared 
and issued it. The maxim usually quoted is verba chartarum fortius 
accipiuntur contra proferentem. There is a certain degree of weight to be 





given to this maxim, although its importance may be exaggerated. It may, 
however, be taken as a canon of sound construction, that where the written 
part of the policy is inconsistent with the printed conditions, the former must 
prevail. The reason for this is that the written words are the immediate 
language selected and used by the parties themselves to express the intended 
contract, while the printed words are a general formula adapted not only to 
meet the case in point, but to be used by other parties upon similar occasions 
and in regard to similar subjects. But the Court will, if possible, endeavour 
to reconcile both the written and the printed conditions. Further, a condi- 
tion may be so unreasonable that the Court will pay no attention to it. I 
notice an extraordinary case in America, Bassell v. American Fire Insurance 
Company,(a) where it was decided that the conditions of the policy endorsed 
in small print are not part of it, binding the assured, unless these conditions 
have been distinctly drawn to the attention of the assured at the time of the 
contract. I cannot suppose that this decision would be accepted in Scotland. 
The case is entirely outside the considerations which governed the decision 
in Henderson and Others v. Stevenson, 1st June, 1875, 2 Rett. (H.L.) 71, 
where a member of the public was held not bound by the special conditions 
printed on the back of a passenger ticket, and limiting the carrier’s common 
law liability, which special conditions the passenger had not read, his atten- 
tion not having been directed to them. 

Upon the whole the law of America, England, and Scotland, may be 
stated thus, that while equivocal language, at least if calculated to mislead, 
will be construed most strongly against the company issuing the policy, yet 





(a) 2 Hughes, 531 (1877). 
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an insurance contract is to be construed like any other document in order to 
arrive at the real intention of the parties, and the rule just stated can only 
be resorted to when, after using such helps as are proper to arrive at the 
intention of parties, some of the language used, or some phrase, is of doubt. 
ful import, Foot v. Hina Life Insurance Company, 61 N.Y. 571 (1875), 
Keeping this rule of construction in view, the first case to which I desire to 
allude in this connection is that of Zovewell v. Westchester Insurance Company, 
124 Mass. 418 (1878). The policy insured fixed and moveable machinery, 
engines, lathes, and tools, and the Court held that such a description covered 
wooden patterns, which from their size and shape admit of being applied 
and managed by the hand of one man, and they further held that such patterns 
were covered, notwithstanding a clause which excepted the company from 
liability for “ jewels, plate, watches, medals, patterns, sculpture, casts, models, 
or curiosities ” unless particularly specified. In substance this means that 
“tools” covered patterns, but then it makes the extraordinary limitation 
that patterns, to be within the description of tools, must be used and handled 
by one man. On referring to a full report of the opinions I find it distinctly 
laid down that if the pattern is of such a size as to require handling by 
several persons, it would cease to be a tool, and become something else. I 
can quite understand the Court deciding that patterns are tools, although in 
my view a tool is something to be used in the construction of other articles, 
but I cannot see upon what principle large patterns requiring two or three 
people to handle them should be outside this definition. I draw attention 
to this case because I think greater definiteness should be used in the 
description of goods, when the policy is prepared ; and further, that if it be 
decided that tools are to cover patterns, then it would be right that the usual 
conditions of the policy in this respect should be altered and improved. 
While dealing with the subject of the description of goods covered by 
policies, I may give you a few examples of decided cases which, although 
chiefly American, may nevertheless be useful. Bunyon(a) in treating 
of what would be covered by the words “stock-in-trade,” indicates that 
where a trader is described by his trade, and his stock-in-trade is insured 
in general terms, his policy would not cover stock of another descrip- 
tion should he, after the issue of the policy, add another trade to his 
original business. This is often specially provided for by a condition in the 
policy, and when it is not so, two questions may arise—(1), Has the alteration 
increased the risk? and (2), Can the new stock be fairly held to be within 
the terms of the contract? Of course the latter question will turn upon the 
words of the policy. It has been decided—Watchorn v. Langford(b)—that 
when a coachmaker insured his stock-in-trade, household furniture, linen, 
wearing apparel, and plate, and a fire happened, and a quantity of drapery 
goods, purchased shortly before by the insured on speculation, was burned, 
the word “linen” in the policy did not include linen drapery,—the evident 


(a) Fire Insurance, p. 106. (6) 3 Camp., N.P. 422, 1813. 
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construction of the words in the policy being that household linen or apparel 
must have been intended. In the case of Moadinger v. Mechanics’ Fire 
Insurance Company, 1829(a) it was held that the words stock-in-trade in a 
“baker's” policy must have a more extended signification than when 
applied to the business of a merchant, and that in this case they covered all 
the tools and implements necessary for carrying on the business of a baker, and 
therefore included his horse and cart as well as articles in his house. Again, 
in 1855, in the case of Crosby v. Franklin Insurance Company, 1855(b) the 
terms of a policy “on their stock of watches, watch trimmings, &c.,” were 
held to include the plaintiffs’ entire stock, including plate, silver ware, 
and the tools of the trade, and such other goods as form part of similar stocks 
in Boston, they being covered by the comprehensive “ &c.” I confess this 
extension of the “ &c.” seems somewhat startling. Again, a policy upon a 
“steam sawmill” was held to cover not merely the building itself, but also 
the whole machinery necessary to make it a steam sawmill” in its entirety, 
Bigler v. New York Central Insurance Company.(c) Similarly where a 


> 


policy covers “machinery” of a paper mill, it was held that the word 
‘machinery ”” was used in its most comprehensive sense, including all the 
machinery and tools used in the manufacture of paper, Buchanan vy. Ex- 
change Fire Insurance Company, 1874, 61 N.Y. 26. In a case decided in 
1873, the same word machinery was held to cover movable dies worked by 
a press and, when not in use, deposited on shelves apart from the press. 

In the Court of Michigan I find a decision somewhat like the case of 
Lovewell, supra, dealing with an exception stipulated for by the company. 
The policy covered household furniture, beds, bedding, wearing apparel, and 
family stores. One condition in the policy was that the company should not 
be liable for loss on “plate” unless particularly specified. Certain silver 
forks, tea and table spoons were destroyed by the fire, and were not specified 
particularly in the policy. The company refused to pay, but they were held 
liable for the loss. I suppose the ground of this decision would be that the 
silver forks, &e., were sufficiently covered by the words “household 
furniture.” In policies in this country, it is generally agreed that plate is 
included in furniture, but the point of this case is that it was excepted, 
unless specially mentioned. 

It is always dangerous for a company to deal in general descriptions in 
a policy. The case of Bigler quoted before shows this, and another case 
Shannon v. Gore District Mutual Fire Insurance Company, 2 Tupper, 396 
(1878), decides that a policy on a “ mill” covers both buildings and effects 
and moveable machinery in it. But on the other hand, where a policy was 
on a frame building occupied as a tannery, the Court decided that the 
description did not include the engine and machinery, Sunderlin v. Etna 
Insurance Company, 18 Hun., 522 (1879). The distinction to be drawn 





(a) 2 Hall, N.Y. 490. (b)5 Gray, Mass, 504. 
(c) 20 Barb., N.Y. 635. 
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from these cases seems to be that where a general expression “ mill ” is used, 
the word includes the contents, but where you describe the subjects as a 
building, although you specify its intended occupation, the contents are not 
covered, 

I am unable out of the mass of American decisions decided in the 
various independent Courts in the different States to discover any general 
principle which can be distinctly enunciated. But the lesson to be learned 
from all the cases seems to be this, that Insurance Companies should insist 
upon clear and accurate definition of the particular goods to be covered, 
and should be equally distinct in specifying the articles to be excluded from 
the intended insurance. 

Of course every case must to a certain degree depend upon its own 
particular circumstances, and the general terms used in one trade may not 
be applicable to another. Indeed the same words, when used in connection 
with different businesses, may have different meanings, or at any rate apply 
to different articles, and unless the meaning can be predicated with certainty, 
then the Courts will hold that the particular written specification will, if 
it come into conflict with the general printed conditions annexed to the 
policy, be entitled to prevail. 

I now come to notice the subject of Contribution between co- 
insurers. There is a clause in most of the current policies which reads 
thus :—‘“‘If at the time of any loss or damage by fire happening to any 
buildings or other property hereby insured, there be any other subsisting 
insurance or insurances, effected by the insured or by any other person or 
persons on his behalf, covering the same property, this company shall not 
be liable to pay or contribute more than its rateable proportion of such loss 
or damage.” 

It is not too much to say that the cases which have arisen since 1888 
in connection with the interpretation of this clause, and the similar clauses 
which it superseded, have quite revolutionised what was formerly con- 
sidered to be the law of fire insurance, in regard to the extent of the 
liability of the insurers to postponed mortgages. The clause as originally 
framed and used had not the words “or persons on his behalf,” but I do 
not stop to explain the reason for their insertion. I desire to point out 
that, as now settled by the House of Lords, that clause will not prevent a 
postponed mortgagee from recovering on his policy, where no reinstatement 
has taken place, although the Insurance Companies have paid under other 
policies to prior bondholders a sum sufficient to reinstate the subjects, but 
which sum the latter have applied in reduction of their debt. 

The leading case is that of the Glasgow Provident Investment Socrety 
v. The Westminster Fire Insurance Company, 12th July, 1887, 14 Rett. 
947 and 15 Rett. H.L. 89. Shortly put, the facts of that case were :— 

The proprietor of certain mills granted first bonds over them for £9000 
and afterwards a postponed bond to an Investment Society for £900. The 
prior bondholders—four in number—took out fire policies for £7000 in 
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name of themselves, and of the owner in reversion. The postponed bond- 
holders effected a policy of fire insurance for £900, with another company, 
in name of themselves and of the owner in reversion. The policy insured 
avainst damage by fire “ the property described on the margin hereof.” On 
the margin were set forth various items forming parts of the mills and 
machinery, with the specific sum insured on each. The owner paid the 
premiums of insurance. Matters standing thus, a fire occurred, which 
damaged the mills and stopped the works. The holders of the prior bonds 
received from the Insurance Companies under the policies the sum of 
£5668, 16s. 8d., which was sufficient to have reinstated the works, but 
which they put in their pockets in reduction of their debt, the balance of 
which debt, after such deduction, was still in excess of the value of the site 
and the salvage of the buildings and machinery. The second bondholder 
then raised an action, with consent and concurrence of the owner, against 
the insurers for a declarator that the defenders were bound to indemnify 
them for the loss they had sustained by the fire, and for payment. The 
defenders disputed liability on the ground that the loss caused by the fire 
had already been made good and paid to the prior bondholders and the 
owner. It was admitted that at the date of the fire, the subjects were of 
sufficient value to cover all the bonds, and that after the fire the subjects 
were not of sufficient value to pay in full the prior bonds. Lord M‘Laren, 
Ordinary, and the majority of the Court of Session, and subsequently the 
House of Lords, sustained the pursuer’s claim, and held that the defenders 
were bound under their contract to pay the Investment Society the sum of 
£565, being the amount of the loss it had sustained by the fire. The 
defence relied mainly on the clause of the policy to which I have alluded, 
which, they said, might have involved a claim for a pro rata proportion of 
the loss, but never could make them responsible to pay a sum to anybody 
after the full amount of the loss had been paid to somebody else. In short, 
they said that, a fire insurance policy being merely indemnity against loss, 
the moment the loss to the subjects by fire had been paid by any office, all 
liability ceased. In this way the second bondholder had no insurable interest, 
because the first bondholders were entitled to receive the whole loss. Lord 
Young was very strongly of opinion that the Insurance Company were 
not liable, and that the owner being the proper assurer, whenever he had a 
full assurance in his own name in a solvent office, no creditor could benefit 
by a separate insurance of his interest as security holder. Creditors, he 
maintained, were in no better position than if they held policies in the 
owner’s name on an assignment. It seems to me that the judgment was a 
right one, and that the defence of the Insurance Company rested on two fal- 
lacies—(first), upon an error of law, which lay in the suggestion that a creditor 
has not an insurable interest in.the property of his debtor quite apart from 
the owner; and (secondly), upon an error of fact that because the money 
paid amounted to more than was necessary to reinstate the subjects, 
therefore the second insurance proved that more was insured upon the 
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subjects than their value justified. It was admitted that if the com. 
panies had combined to reinstate the subjects, they could have done 
so at no greater cost than the sum actually paid, and had they chosen 
that alternative, clearly the pursuers could have had no claim, for the 
security would have been exactly restored, and remained as before for 
the benefit of all concerned. But the companies did not choose to do so, 
and that made all the difference. The Insurance Companies, who had con- 
tracted with the prior bondholders, chose to pay cash, and thus fulfil their 
contract. But there was another contract to fulfil, and that was the contract 
between the postponed bondholder and his insurance office. The Court 
justly held that it was no answer to the second bondholder for the 
Westminster Fire Office to allege and prove, that other Insurance Com- 
panies had paid other people money, while he remained without any 
indemnity. ; 

The Insurance Companies boldly pleaded that it was a universal proposi- 
tion in the law of insurance that no more can be recovered in the aggregate, 
by the different persons or interests assured, however numerous, than the 
amount of fire damage. The answer which Lord M‘Laren gave in setting 
aside that proposition, seems to me conclusive—viz., that an insurance 
against fire by a postponed bondholder is virtually an insurance against the 
risk, that, in case of fire occurring, prior insurances may not be available 
for his benefit, or if available pro tanto, may not be sufficient to protect 
him against loss. The Insurance Company were confusing the case with 
the ordinary and well known rule of marine insurance, which holds that 
there cannot be a double insurance. But, as Lord Mansfield laid down in 
the case of Godin v. The London Assurance Company, 1 Burr, 490, a 
double assurance only arises ‘‘ where the same man is to receive two sums 
instead of one, or the same sum twice over, for the same loss, by reason of 
his having made two insurances upon the same goods or the same ship.” 
In the Westminster case the same persons were not to have the benefit 
of the same policies, and it is difficult to see how other contracts made with 
other people could affect the pursuer’s claim, once it was admitted that the 
property as it originally stood was sufficiently valuable to meet the demands 
of all. We may admit, that for reasons of private right and public policy, 
it is a sound rule of practice in the case of double assurance, that common 
insurers of the same interest over the property are entitled to make the 
right to rateable contribution available in a question with the common 
creditor, but the ease of the Vorth British and Mercantile Insurance Co., and 
Another v. The London, Liverpool, and Globe Insurance Co., 11th April, 
1877, L.R., 5 Ch. D. 569, clearly decided that that rule only applied to 
common assurers of the same interest, and I must say it would lead to 
endless confusion were it otherwise. 

It must be kept in view that the Insurance Company were pocketing the 
premiums of the second bondholder all the time, and their contention 
practically amounted to this, that they were to pay nothing and keep all 
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the money. Lord Young contemplated that position with great equanimity, 


—but in view of the relation betwixt the parties, I hold that the payment 
of the premiums carried with it the corresponding obligation to pay. A 
perusal of the opinion in that case will afford instructive reading to all 
insurance agents, and I would recommend the consideration, particularly, 
of Lord M‘Laren’s well-reasoned judgment, and also of Lord Fraser’s 
remarks. The latter puts it, that a policy is a contract of wagering, but 
wagering which the law, for wise reasons sanctions, under the condition 
only that the insured shall have an interest in the subject of insurance ; 
and he points out, that there may be a number of persons who may have 
an interest in a house—(1) the fiar, (2) the liferenter, (3) the holder of a 
ground annual, (4) a bondholder, and (5) a tenant ; and he maintains that 
each of these persons is entitled to insure his own interest, as each has a 
distinct and separate interest from the other. What each insures is not the 
house, but the bricks and materials used in building the house, but the risk 
which he runs in losing his special interest therein. No doubt the 
Insurance Company may discharge their obligation by re-erecting the house; 
but if they do not care to do so, each company, who has insured the five 
different interests above mentioned, must pay up to each of the insured, 
the value of the interest that has been lost by the fire. 


ALEXANDER WATT. 











PRINCIPLES AND PRACTICE AFFECTING LOCUS STANDI. 
Il. 








































Waite the right to a locus standi is thus favourably construed, it is 
subject to an important limitation in virtue of what is termed the doctrine 
of representation—a principle which was early established as a rule of Parlia- 
mentary practice. Stated generally the doctrine is that members of a com- 
pany or corporation or other public body are, for the purposes of locus standi, 
presumed to be represented by it, and are not entitled either to oppose a bill 
promoted by it, or to take independent action, concurrent with, or opposed 
to, the action taken by such body with reference to a bill affecting the com- 
mon interests of both, promoted by a third party. In the case of repre- 
sentative bodies, public and private, with reference to which questions most 
frequently arise, the principle applies to those who, though not themselves 





members of them, are represented thereon. In both cases the grounds of 
the rule are the same—viz., that on the one hand the decision of the majority 
should be binding, both on members and constituents, and on the other hand 
that opposition to a bill should not be unnecessarily multiplied (Clifford and 
Stephens, 96, 103 ; Smethurst, 111 ; Erskine May, 748). It is obvious that 
such a rule, if rigidly adhered to, would work injustice. Accordingly in the 
case of companies—which alone are expressly regulated by standing order— 





two exceptions to the general rule have long been provided for. One of 
these is the case of dissenters at a Wharncliffe meeting. Under the standing 
orders of both Houses every bill promoted by a company, incorporated or 
unincorporated, must be approved of by a certain majority at a meeting or 
meetings (called Wharncliffe meetings after Lord Wharncliffe, who first 
made the rule in the House of Lords) convened as therein provided for. By 
Standing Order 132 any member who has dissented at a meeting so called is 
allowed a Jocus standi against the bill. The second exception is contained 
in Standing Order 131, which provides that where a bill is promoted by 
an incorporated company, shareholders thereof shall not be entitled to be 





heard against it ‘unless their interests as affected thereby shall be distinct 
from the general interests of such company.” Preference shareholders have 
generally a distinct interest (3 C. and R. 77), otherwise the rule excluding 
members of a company from separate representation is strictly enforced 
(R. and S. 26), and applies though the shareholder is a company or corpora. 
tion (R. and M. 181, 225). Creditors, including debenture holders, are of 
course outside the rule altogether ; and their right of opposition is separately 
discussed infra, The same principle as that embodied in the standing order 
is applied to corporations and other public bodies. Thus the Court refused 
to hear an individual harbour commissioner against a bill approved of by the 
commissioners as a body (R. and M. 288). But if the individual’s statutory 
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rights are involved he is not bound by the decision of the representative body 
(2.C. and S, 157). He has then a distinct interest. So a local board of 
health, which was not only represented on, but controlled a considerable 
majority of, a harbour board, was allowed to oppose a competing harbour bill 
concurrently with the harbour commissioners, on the ground that it had 
pledged its district rate in security of a loan to the commissioners, and so 
had a distinct interest in the harbour reveuue (R. and 8. 81). And generally 
it may be said that in the case of bodies like harbour boards and river com- 
missioners, whose duties are of a very general nature, the representation of 
individual interests is less complete, and an independent right of opposition 
is more freely conceded than in the case of a municipal or local authority 
and its constituents (R. and M. 46; R. and S. 290; 8. and A. 58). In the 
case of municipal corporations and local authorities questions generally arise 
either between such bodies, with overlapping on concurrent jurisdictions 
inter se, or between them and the ratepayers or inhabitants of the districts 
which they represent. As between public authorities inter se the leading 
exception to the rule of representation is that a local authority is always 
entitled to be heard against any proposed interference with subjects which it 
has a special duty to administer, or with rights which it is specially em- 
powered to exercise (2 C. and S. 262; R. and M. 297). Its interest is 
generally distinct from that of a body with wider and more general juris- 
diction (R. and 8. 91). In the absence, however, of the special authority 
the wider authority may be allowed to represent its interests. Thus in a 
burgh extension bill, where the Parish Council of a district proposed to be 
included did not appear, the County Council was allowed a locus standi to 
protect the special interests of the parish (S. and A. 72). As between 
public authorities and inhabitants the rule of representation does not apply 
to the case where inhabitants petition either as landowners (R. and M. 76 ; 
R. and 8. 349; 8. and A. 39), or (in the case of gas or water bills) as con- 
sumers (R. and M. 191; R. and S. 53)—the interest in each of these cases 
being held as distinct ; but only to the case where they petition simply as 
ratepayers or occupiers (R. and M. 78;8. and A. 129). Even in the case 
of ratepayers the rule is elastic, especially where the local authority has taken 
no action (R. and M. 210). Whether the local authority has taken action 
or not it would seem that where a bill affects only a small part of the dis- 
trict administered by it, the Court will hold that the ratepayers of that part 
have a distinct interest which will entitle them to separate opposition (R. 
and M. 107). Another application of the doctrine of representation should 
not be omitted, though its discussion falls more properly under the right of 
opposition founded on injury to business or trading interests. The pecu- 
liarity of this ground of opposition is that wherever trade interests pure and 
simple are involved, the privilege which it confers rests not with the indi- 
vidual but with the class to which he belongs. To allow an independent 
right of opposition to individual traders would lead to an indefinite multipli- 


cation of petitions where the interests involved were precisely the same, and 
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to a tendency for each trader to make special terms for himself—a practice 
which has always been discouraged. And accordingly the general rule js 
that while any body fairly representative of a trading interest will be heard, 
the individual trader, being represented by it, is excluded (Clifford and 
Stephens, 49 ; Smethurst, 51). 

The rules regulating /ocus standi in cases of interference with land and 
other private rights may now be examined in greater detail. And first may 
be considered the representation accorded to owners, lessees, and occupiers 
of lands and houses to be taken or injuriously affected under any proposed 
scheme. The right of opposition attached to this qualification is almost 
entirely the result of Parliamentary practice; and as already stated, where 
the particular qualification consists of cwnership of land, the locus standi 
is, where the terms of the petition admit of it, invariably a general one. In 
this respect, a leaseholder for a substantial term of years is in the same 
position as an owner (R. and S. 349). So the lessee of a railway is entitled 
to the privileges conferred by Standing Order 133 in the case of a railway 
bill (R. and M. 285). Where the powers sought by the bill are not to be 
compulsorily exercised (Smeth., App. 107), or where the occupation of land 
is to be merely temporary (1 C. and S. 45), no right of opposition will be 
allowed. A considerable number of cases have arisen upon this qualification 
with respect to the nature of the petitioner’s title to the property. A lessor 
and lessee have distinct interests, and are both entitled to petition (3 C. and 
R. 294). <A yearly tenant has a sufficient title (Smeth., App. 111). But 
the title of a mortgagee would not appear to be sufficient unless he is in 
possession (3 C. and R, 294, 440). Nor is that of a proprietor who has 
received a notice to treat. He is a mere creditor for the price (Smeth., App. 
110; R. and 8. 300). According to the older practice, some recognition 
was obtained for the doctrine, that a right of opposition should not be 
granted to persons who had acquired the lands subsequent to the service of 
the notice required by the standing orders, simply for the purpose of obtain- 
ing a locus stand?, and whose title was therefore colourable (Smethurst, 28). 
But the Court has since declared that it cannot deprive a landowner of any 
incident connected with his possession, however much it may suspect the 
motives of his purchase (R. and M. 21). The title, however, must have 
been acquired before the date of presentation of the petition against the 
bill (Smeth., App. 99). One of two joint-proprietors (R. and M. 139), one 
of several joint-tenants (1 C. and 8. 4), and commoners with rights over 
common lands (R. and S. 328), are entitled to present individual petitions. 
Companies having statutory powers to take lands (R. and S. 153), pro- 
prietors of such lands where the powers have not been exercised (1 C. and 
R. 207), promoters scheduling the same lands as those scheduled in the bill 
(R. and 8. 120, 152), persons entitled to a right of pre-emption under the 
Lands Clauses Act (2 C. and 8S. 144), or to any other right constituted by 
restrictive agreement (R. and S. 284), and all those with an equitable 
interest, though they have no legal title whatever, have a right to oppose 





























PRINCIPLES AND PRACTICE AFFECTING LOCUS STANDI. 209 


(Smethurst, 23). Under the standing orders, the promoters of a bill require 


to serve notices on certain owners, lessees, and occupiers of property, to be 
affected by the bill. Thus, by standing order 11, notice must be given to 
the owners, &c., of lands and houses to be compulsorily taken. And other 


standing orders provide for special notices to be served in the case of tram- 
way, water, gas, sewage, and other special classes of bills. Al] those on 
whom such preliminary notice requires to be served, except in the case of 


abandonment bills and extension of time bills, have a locus standi accord- 
ing to the practice of Parliament (Smethurst, 22). The standing orders are 
as it were their title. But the fact that such service has been made is not 
conclusive of its necessity. The notice may be simply ex abundante cautela, 
It raises a presumption in favour of the petitioners ; but does not prevent 
their title to oppose being afterwards questioned by the promoters (1 C. and 
S. 4). 

By far the largest number of cases under the category of ownership 
have arisen upon disputes as to the kind of interest in property, or, 
to put it from the other point of view, the kind of damage done to the 
property, which will confer a right to oppose. Manorial rights constitute 
a sufficient interest, though the lord of the manor must specifically show 
how his rights are interfered with (2 C. and R. 165). The right to 
take gravel from the foreshore is sufficient, if it is infringed (S. and A. 
16). The owner of minerals purposed to be actually taken under a bill is 
in the same position as an ordinary landowner (1 C. and R. 221). If the 
minerals are not to be taken, the mineral owner must show that the exercise 
of his rights will be interfered with (3 C. and R. 46). The right of a 
riverain proprietor in a running stream, though not strictly speaking, a right 
of property (Lord Neaves in Morris, 2 M. 1092), is also a good ground for 
a locus standi. And the same rule applies to a right of servitude, whether 
it be a right of way (1 C. and R. 25); or a restriction against building 
(Smeth., App. 108). In all these cases the right infringed is clearly a right 
which could, but for the compulsory powers, have been protected at common 
law; and the physical interference is direct. It is more than a mere 
injurious affection. But it is otherwise when the proposed scheme infringes 
a mere natural right of property—as by encroaching on lights or destroying 
amenity—or interferes with a public access. In some of these cases, as in that 
of loss of amenity, the injury is clearly indirect, and the general rule is that 
no locus standi is allowed. ‘It is quite settled that a landowner cannot 
claim a locus standi on the ground of destruction to the beauty or salubrity of 
a place” (1 C. and R. 203). The principle has been applied in cases of erec- 
tion of noxious works, such as gas-works (1 C. and S. 55), slaughter-houses 
(1 C. and S. 49), and coal-yards (S. and A. 100); of deprivation of view 
(Smeth., App. 100) ; of obstruction to light and air (Smeth., App. 101, 102) ; 
and of injury from noise and vibration (1 C. and 8S. 45; 1 C. and R. 80; 
R. and M. 263). But exceptions have been allowed in cases of obstruction 
of light when the effects of the proposed scheme would be so serious as to 
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render the petitioners’ property unfit for their business (1 C. and R. 258; R, 
and S, 213), and in cases of injury from vibration when the property would 
be seriously diminished in value, the Court being apparently influenced by 
the consideration that under the decision in Hammersmith Ry. Co. (LR. 
4 H.L. 171) no compensation could be claimed (2 C. and S. 189; R. and §, 
133). In both the cases last mentioned the petitioners’ position was, how- 
ever, strengthened by the fact that the promoters sought to repeal a clause 
in a former Act by which the petitioners had been protected. But in the 
most recent case, where a locus standi was allowed to a landowner against a 
bill promoted by a local authority to acquire land for a sewage farm in the 
immediate neighbourhood of the petitioner’s estate, but beyond the 300 
yards’ limit hereafter referred to, there was no such specialty (S. and A. 
116). On similar considerations the Court, in 1865, ailowed a locus standi 
to the owners of powder works whose premises would have been rendered 
useless for their purpose on account of the danger arising from the proximity 
of a projected line of railway (12 L.T., N.S. 129). In cases of obstruction 
to public means of access, whether by land or water, the rule against 
allowing a locus standi, though at one time strictly enforced (Smeth., App. 
106, 115, 117: 2 C. and S. 108; 1 C. and R. 110), has now been 
considerably relaxed; and the principle is that a locus stand will be 
granted against any interference with access provided it is serious (Access 
by road, R. and M. 112; R. and S. 137, 151, 212. Access by water, 
R. and M. 46, 92; R. and S. 20). There is no distinction between 
temporary and permanent injury to access (S. and A. 97). In the cases 
relating to the loss of lateral support through proposed excavation, and to 
underpinning, the exception becomes the rule. In underpinning the 
physical interference is direct and obvious (2 C. and R. 193). In case 
of simple loss of support it is not so direct ; but the right to a locus standi, 
though refused in an earlier case (2 C. and R. 38) is now conceded (R. and 
S. 44). Similarly in case of interference with drainage outfall, as by the 
closing up of a canal (1 C. and R. 215) a locus standi is allowed. In 
addition to these exceptions given effect to by the Court, there are special 
classes of cases in which, notwithstanding the general rule regarding 
indirect injury, a locus standi is allowed in virtue of certain standing 
orders. Thus by standing order 135, the owners, lessees, and occupiers 
of houses in any street on the line of a proposed tramway are entitled to 
be heard on allegations that the construction or use of the tramway will 
injuriously affect them in the use of their premises, or in the conduct of their 
trade. Though by its terms applicable only to streets, the standing order 
has been held to cover the case of frontagers on a road which was a continu- 
ation of an urban street (R. and M. 8), and even on a public road passing 
through a village (R. and S. 310). So standing order 15 provides that 
in the case of a bill for the construction of gas or sewage works, or hospitals 
for infectious diseases, &c., preliminary notice shall be served upon owners, 
&e., of dwelling-houses within 300 yards of the proposed works, and the 
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effect of the provision is to confer a right to oppose upon all such 


yersons. 

In the case of certain classes of subjects rights of various kinds are apt 
to be specially complicated and involved. Of these the most prominent 
examples are water rights, and rights in public roads and streets. As already 
stated, a right to surface water is sufficient to ground a claim for a locus standt, 
and the claim is fortified by standing order 14, which provides that in the case 
of any bill for the abstraction of water from a stream, preliminary notice 
shall be served upon the owners, lessees, and occupiers of al] mills and other 
works using the water for a distance of twenty miles below the point of 
abstraction. It was at one time doubted whether the effect of this pro- 
vision was not to confine the right to oppose within the twenty mile limit. 
But this question was early settled in the negative (1 C. and S. 25). 
“When there is a river affected in any way, injury, not distance, is what 
governs the case” (R. and S. 60). On the other hand, in cases of inter- 
ference with under-ground water by the sinking of wells, or otherwise, 
which frequently arise in water-works bills, it has been held that no right 
to oppose will, as a rule, be allowed (1 C. and S. 13), The rule as to locus 
standi used to follow strictly the legal maxim that there is no property in 
under-ground water flowing in undefined channels, which can be protected 
at common law (Chasemore, 7 H.L. Ca. 349 ; Blair, 9 M. 204). In the later 
cases the rule has been somewhat relaxed; but the Court still requires 
“some prima facie evidence of a well defined channel ” (R. and M. 95, S. 
and A. 134). The same rule is applied in the case of a petitioning water 
company alleging interference with statutory rights (1 C. and S. 11); and 
it would therefore seem that in granting statutory power to sink wells 
“Parliament creates no vested rights in the water of the well” (Clifford 
and Stephens, 22). But the severity of this rule is mitigated wherever the 
bill authorises the promoters to enter a district already supplied by the 
petitioner, the principle of competition being then available to ground a 
claim to a locus standi. To return, however, to the case of surface water, 
there are many other than purely proprietary interests that fall to be con- 
sidered in dealing with interferences with rivers and streams. There may 
be bodies statutorily invested with powers of management or appropriation, 
such as statutory owners of water-works, river conservators, fishery boards, 
and canal companies ; and all these are likewise entitled to a locus standi 
against a bill directly affecting the streams within their charge (R. and M. 
167). A right of ferry is sufficient to found a locus standi (R. and S. 23). 
Still more involved than the rights relating to surface and underground 
water are those relating to roads and highways and to streets. As a rule, 
the ownership of the solum is retained by the proprietor of the adjoining 
land, while the management is vested in a local authority, who are trustees 
for the public incorporeal right of passage. Both the owner and the body 
which has control of the highway are entitled to oppose interferences with 
the solum. But while the former is entitled to a general /ocus standi 
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{1 C. and R. 148, 158), the latter are not (R. and M. 67), unless they are 
also in a special sense owners of the solwm (R. and M. 154). In addition 
to these, however, there are, especially in the case of streets, many other 
bodies which may have an interest of some kind or another in the solwm, 
Tramway or railway companies may have the right to use the surface, and 
sewage, water, or gas commissioners may have right to pipes underground, 
As a rule, the right of these bodies is a mere servitude, with a right of 
property in the pipes or rails, and in such cases the locus standi is limited 
to the construction of works which will prejudicially affect their plant 
(R. and 8. 204, 325). But if they are owners of the track, they will be 
allowed a general locus standi (R. and S. 246, 248). To these rules there 
are, however, certain exceptions. In the case of a tramway Dill, any 
possible danger to gas or water pipes is provided for by section 10 of the 
Tramways Act 1870, and on that ground gas and water companies are not 
entitled to oppose a tramway bill (3 C. and R. 72). But in the case of a 
scheme for cable haulage,—a system which was not in use when the Act 
was passed,—the Court allowed a locus standi on the ground that it was not 
clear that the general Act provided for it (R. and 8. 262). 

Analogous to the case of injury to pipes above mentioned are the cases 
of injury to plant of other kinds and to the system of working it. Thus a 
telephone company was allowed to oppose an improvement Dill, which by 
the demolition of houses might affect its overhead wires, though these had 
been erected purely of consent (R. and S. 259). So telephone companies, and 
railway companies using electricity for signalling purposes, have been 
allowed a locus standi against tramway bills containing provisions for electric 
traction, on the ground that the strong currents might injure their wires 
through leakage and induction (R. and 8. 102, 167, 281, 320); and a gas 
company was allowed to oppose a similar bill to secure it against the risk of 
explosions (S. and A. 108). 

There is another large and distinct class of cases affecting owners of land 
where the ground of opposition is the liability to new taxation or regulation 
consequent upon the erection or transfer of jurisdiction of local authorities. 
In all such cases the right of opposition is conferred upon petitioning 
inhabitants, provided they are sufficiently representative of the district 
affected, and provided they are not sufficiently represented by some 
petitioning local authority. But besides this, each individual owner has a 
locus standi to oppose a bill by which he would be subjected to liability to 
increased taxation or other burdens, and by which his property would thus 
be rendered less valuable (R. and S. 276). The rule applies whether it is 
proposed to subject a new area to jurisdiction—as in the case of the exten- 
sion of burgh boundaries—or to increase the burden on an old area by 
investing an existing authority with new powers (R. and M. 78, 119; 
R. and 8. 276). But the mere transfer of powers from one private company 
or public authority to another will not confer a right to oppose unless in 
exceptional circumstances (R. and M. 108). On the other hand, it is 
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not necessary to a locus standi that the bill should directly confer rating 
It is sufficient if the effect of the bill is to enable rating powers 
under a public Act to be put in force (R. and M. 12). Where a bill seeks 
no increase of jurisdiction, but simply asks authority for increased 
expenditure, petitioning owners may be granted a right of opposition on the 


powers. 


ground that the rates will be raised, but to found a locus stand? in this case, 
the proposed expenditure must be very large (S. and A. 139.) 

There are two classes of bills, with respect to which the rules affecting 
the /ocus standi of landowners are peculiar— viz., Abandonment Bills, which 
seek power to relinquish schemes already sanctioned, and Extension of Time 
Bills, which ask for an extension of the time fixed for the completion of 
such schemes under previous Acts. In the case of abandonment bills, 
standing order 16 provides that notice thereof must be served upon owners, 
&e., of the lands in which any part of the work intended to be relinquished 
is situated. But in this case the provision for notice does not confer a right 
to oppose. The referees apparently proceed upon the principle given effect 
to in the law Courts (Philip, 2 Macq. 514) that a landowner cannot compel 
a railway company to make a line authorised by the legislature (Clifford and 
Stephens, 29) ; and the general rule applicable to such bills was thus stated 
by a member of the Court : “ A locus standi is not allowed against abandon- 
ment bills either on the ground of injury already sustained by the partial 
construction of line proposed to be abandoned, or on account of the loss of 
prospective advantages to be derived, except where there has been a special 
agreement, and it becomes necessary to save any legal rights under that 
agreement ”(3 C. and R. 399). In the case last referred to, no compulsory 
powers had been put in force ; and the same rule applies where the land- 
owner has been served with a notice to treat. In such a case the bill 
usually dissolves the contract to purchase ; but, as pointed out, infra, any 
loss which the landowner may incur through the abandonment is, as a rule, 


duly provided for. In like manner when the land has been bought aimd-— 


paid for, no locus standi is allowed, even though the owner alleges serious 
injury to amenity from works being left half completed, or large expense 
incurred on the faith of the undertaking being carried out, which were not 
allowed for in the price received, and for which apparently no additional 
compensation is exigible (1 C. and S. 18, 19). 

In the case of extension of time bills notice requires to be given under 
standing order to owners, &c., within the limits of deviation in the same 
way as in the case of a new bill. But in this case also the notice is not 
conclusive as to the right to oppose. Where the owner has received a 
notice to treat, but the purchase has not been carried out, the general rule 
was early established and has been steadily adhered to, both in abandon- 
ment bills and in extension of time bills, that by virtue of the contract of 
sale the proprietor loses his status as a landowner, and becomes a mere 
creditor for the price with no /ocus standi (Lord Lyttleton’s case, 14 L.T. 
Reps. 374; 3 C. and R. 158; R. and M. 133; R. and S. 330). In cases 
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for the taking of land (R. and M. 133). 


rule as to representation not applying in these circumstances. 


burgh boundaries. 





Such an extension necessarily involves a loss of rating 




































where some special agreement has been entered into, or where the bill 
would deprive the landowner of some right or remedy, a locus standi has 
been allowed to secure his rights under the agreement, or to ensure him 
compensation (1 C. and 8. 21, 25; 2C. and S. 144; R. and M. 27, 83, 113; 
S. and A. 1). But asa rule the landowner requires no special protection, 
because he has the security of the deposit which was required under the 
original bill, and which is primarily chargeable for compensating pro- 
prietors for any loss or injury which they can qualify (R. and M. 133), 
Moreover, both abandonment bills and extension of time bills invariably 
contain clauses providing for compensation being given for damage sustained 
by reason of the purchase not being completed in the one case, or by reason 
of the extension of time in the other. In order that the above rules may 
be applicable, the notice to treat must be valid (R. and M. 89). If the 
time limited for the exercise of the compulsory powers has expired, and the 
bill seeks to revive them, it is treated as a new bill, and the landowner 
has the same claim to a Jocus standi as he had originally (1 C. and R. 35; 
R. and M. 29). There remains the case where the lands have been 
scheduled, but not taken, and the compulsory powers are still in force, 
Here a locus stand will be allowed. It is a grievance to the proprietor 
that the liability to have his land taken should be hanging over his head 
for a longer period than was originally contemplated (1 C. and 8. 28; 1 C. 
and R. 199; R. and M. 67; R. and 8. 224). But the rule does not apply 
where the bill merely extends the time for construction of works and not 


-assing from interference with rights affecting land or other corporeal 
property, we may now briefly consider the analogous right of opposition 
that is founded on threatened alteration of status or invasion of other 
incorporeal rights. Questions of this kind usually arise in connection with 
companies, or corporations, or other statutory bodies ; and the interference 
complained of may affect either their constitution or their jurisdiction and 
powers. Any proposed interference with the constitution of such bodies 
will confer a locus standi, not only on the bodies themselves, but also 
on their members and constituents whose rights are thereby affected—the 


Thus where 


a bill proposed an alteration of the constitution of a River Conservancy 
Board, by increasing the representation of the promoters, a locus standi was 
conceded, not only to the Board itself, but to water companies directly 
represented thereon, and to neighbouring corporations and county councils 
who alleged an interest in the constitution of the Board similar to that of 
the promoters (R. and S. 290; S. and A. 75). Similarly, any interference 
with the jurisdiction of a corporation or other statutory authority, as by 
giving to an adjoining authority power to make bye-laws effectual within 
the territory of the first (S. and A. 51), may be opposed by the body whose 
jurisdiction is affected. The most usual case is the proposed extension of 
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area to the adjoining authorities,—county, parish, or schoo] board,—which 
they are entitled to object to, both in their own interest, and as representing 


the ratepayers subjected to the new jurisdiction. A loss of rating area may, 
however, be brought about by other means than by a direct transfer of 
jurisdiction. A bill may involve the demolition of rateable subjects, or it 
may exempt certain classes of buildings from assessment. In the latter 
case, the rating authority is allowed a locus standi as a matter of course 
(R. and 8. 91). In the former case, the loss of rateable value must be 
substantial (R. and M. 173; R. and S. 68, 341). In like manner, bodies 
statutorily invested with the right to levy tolls or dues, such as railway 
companies, harbour authorities, canal commissioners, or statutory water 
companies, are entitled to oppose any interference with such rights. The 
interference is seldom direct ; but generally arises through the application 
of some competing body for similar powers, or through some anticipated 
obstruction or diversion of trade, which will indeed prejudice the petitioning 
authority, but which will primarily and directly affect the trading interests 
which such authority is entitled to represent. The cases, accordingly, fall 
rather under other leading grounds of locus standi—injury to trade interest, 
competition, &c.—while considerations of space forbid to discuss here. 

There remains to be noticed the case of creditors, the subjects of whose 
security are affected by the passing of any bill. In the case of mortgagees 
of land, it has been already observed that no Jocus standi is allowed unless 
the mortgagee is in possession. On the other hand, in the case of mort- 
gagees of tolls and harbour and canal rates petitioning on the ground of 
peril to their security, opposition is allowed concurrently with the mort- 
gagors and independently of possession (R. and M. 301). Questions 
most frequently arise in the case of company creditors. The general 
rule is that they have no locus standi against a bill promoted by the Com- 
pany (Clifford and Stephens, 106). But if a bill directly affects their rights, 
as by a scheme for the conversion of debentures, the Court will allow 
them to be heard against it (R. and M. 155). Again, wherever the pro- 
perty of the company is dealt with by a scheme, either for its transfer to 
a new body (R. and M. 216), or for the sale and distribution of the assets 
(R. and M. 3); and in general, wherever the result of the application will 
be to alter the status of creditors, or to materially affect their position (R. 
and §. 28, 264), a locus standi will be conceded to them. But they will 
not be allowed to oppose a mere transfer of powers which does not affect 
their security (R. and M. 162). 


A. H. B. ConstaB ie. 
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Pacific Blockade.—It seems possible that we shall soon see another 
example of this form of international constraint, of which the coasts of 
(zreece have more than once been the scene. In 1827 Greece was blockaded 
by France, Russia, and Great Britain; in 1850 the Greek ports were 
blockaded by Britain ; and in 1885 Greece was again blockaded by the com- 
bined fleets of the five great Powers. But such blockades have not always 
proceeded on the same principles. Thus, in the blockade of Mexico by 
France in 1838, neutral vessels, as well as Mexican, were both seized and 
condemned. In other cases both classes of ships were seized, but were 
restored without compensation at the termination of the blockade. But in 
the blockades of Greece in 1850 and 1886 only Greek vessels were seques- 
trated, and cargoes bona fide the property of foreigners were allowed to pass 
where the charter was prior to the blockade. In fact, in the Yormosa case 
in 1884, Lord Granville had occasion to condemn the French doctrine that 
under a pacific blockade you are entitled to capture and condemn neutrals. 
In the Za Plata case in 1846, Lord Palmerston had gone further, and 
said that, except after declaration of war, you cannot even prevent your 
own merchant ships from communicating with the blockaded ports. That, 
however, is not practical politics, and where the six great Powers of 
Europe combine for a pacific blockade of Greece, even the question as to the 
ships of a non-blockading foreign power ceases to have any practical interest. 
As Mr. Hall points out in his treatise on international law, pacific blockade is 
often justified by the fact that weak powers presume on their weakness, and of 
the events of 1886 he says: “ The irresponsible recklessness of Greece was 
endangering the peace of the world. Advice and threats had been proved 
to be useless. It was not till the material evidence of the blockade was 
afforded that the Greek imagination could be impressed with the belief that 
the majority of the Great Powers of Europe were in earnest in their 
determination that war should be avoided.” In 1887 the Institute of 
International Law summed up the controversy by unanimously declaring 
for the legality of pacific blockade, subject to these conditions :—(1st), That 
the neutral flag can enter freely; (2nd), that there must, of course, be 
formal notice and a sufficient force ; and (3rd), that ships of the blockaded 
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country may be sequestrated, but should be restored, with their cargoes, at 
the end of the blockade, but without compensation. It is doubtful, how- 
ever, if a blockade can be conducted on such extremely scrupulous principles 


as these. 


The Transvaal.—This little Republic seems destined to raise a vast 
number of interesting political and constitutional questions. Whether a 
veto on the treaty-making power is, for certain purposes, equivalent to 
suzerainty ; whether the Courts are bound to give effect to ex post facto 
legislation ; whether the constitution, or Grondwet, imposes any limits on 
the power of the Volksraad as regards either the judges or the press ; 
whether persistent class legislation constitutes a breach of the Convention 
of 1884, or justifies intervention under the common law of nations; these 
are only some of the points that have arisen. We have not yet seen any 
adequate report of the case of Brown v. Leyds which led to the humilia- 
tion of C.J. Kotze, but the decision of that case seems the unavoidable 
result of elementary principles of justice. The Government were there 
seeking arbitrarily to cancel a contract into which they had entered 
with Brown. As regards the general question of the right of the 
Courts to test the validity of laws and resolutions passed by the 
Volksraad, alleged to be in conflict with the Fundamental Statute, 
it is now alleged that the right was surrendered by the Transvaal judges in 
the Doms and M‘Corkindale cases ten years ago. The Grondwet is 
unfortunately not clear upon the point. It says, Art. 15, that the judges 
are left ‘free to discharge their function according to their judgment and 
conscience according to the laws of the land.” The general undertaking 
now given by the judges, while at the same time stipulating for a new 
statute guaranteeing the independence of the High Court, seems plainly 
contrary to this article. The Freedom of the Press is guaranteed in general 
terms (Art. 19), but the effect of this declaration was modified by the 
Press Law of 1883, No. 11, which, inter alia, punishes with a fine of £150, 
or six months’ imprisonment—the misrepresentation of a definite fact with 
a view to prejudice the person concerned! On the other hand, the right of 
public meeting was gravely compromised by the Law of 1894, No. 6, which 
in substance requires the previous consent of the Government, or local 
authority, for every public meeting or association of persons for deliberation. 
The Grondwet declares (Art. 6), that the Transvaal is open to every 
foreigner who obeys the laws. “All who are within the territory have 
‘equal claims to protection of person and property.” Persistent anti- 
foreigner taxation, not justified on any other principle of taxation, seems 
to offend against this article. The Grondwet contains some statements of 
fundamental principle which are entitled to the credit of frankness. Thus, 
“The people will not allow any equalisation of the coloured inhabitants 
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with the white. The people permit the spread of the Gospel among the 
heathen, under fixed precautions against deceit or misleading.” 


Employers’ Liability — Much curiosity is felt as to the proposals which 
the Government is about to submit to Parliament, but the cabinet secret 
has been well kept. From the enquiries which the Home Office has been 
making, however, it would appear likely that a large and comprehensive 
measure is contemplated, perhaps based on the principle known in France 
as le risque professionel. It may be assumed that, even if a universal right 
to compensation in cases of industrial accident be declared, a certain option 
will be given to employers as to the method and machinery by which their 
liability may be discharged, and the whole question will not be thrown into 
the hands of a Government department. Much information has been 
lately published as to the working of the great insurance laws of Germany. 
A Foreign Office paper gives the substance of the official report on the 
German law against accidents for the year 1895, and the subject has been 
further explained by Henriette Jastrow in her paper in the Fortnightly 
Review (March, 1897), and by M. Bellom in his elaborate international 
study “sur la question des retraites ouvriéres” in the proceedings of the 
Société de législation comparée for March, 1897. About £2,500,000 was 
paid by way of compensation in Germany in the year 1895, almost wholly 
by the 112 Trade Associations (Berufs-genossenschaft) which exist for the 
purpose. The association of German manufacturers met at Berlin on 
3rd January, 1897, and seemed generally in favour of maintaining the 
principle of the law. In this country, however, it would be essential to 
give the artisans a larger share in the management of the insurance funds 
than is done in Germany. It is stated that since the German Insurance 
Acts came into force, “a large number of inventions to obviate accidents 
in various trades have been made.” This is not the direct object, but it is 
a happy incidental consequence of a universal compensation law. 


International Maritime Law.— Much has been done during the 
present generation to arrive at a common Mercantile Law of the seas. 
There is a certain agreement as to signals, lights, routes, and the York and 
Antwerp rules of average have been largely adopted. This result is largely 
due to the efforts of the various national associations on International Law, 
and of the International Committee, of which Mr. Macarthur, formerly 
President of the Liverpool Chamber of Commerce, Professor Westlake, and 
Mr. Douglas Owen, Secretary of the London Alliance Marine Insurance 
Company, are active members. But the greater part of the work (proposed 


at so many congresses in Antwerp, Brussels, Genoa, Washington, and 
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he j elsewhere) remains to be accomplished. The law relating to abandonment, 
salvage, liability for collision, securities on ship and freight, exceptions in 
bills of lading, is in an extremely chaotic condition from the international 
point of view. It is therefore not surprising that another strong society has 
been founded, L’ Association Belge pour Vunification du Droit Maritime. 


ch The preliminary meeting was held in the Club at Antwerp, on 22nd 
et November, 1896, and we readily comply with the request of the Secretary, 
mn M. Louis Franck, advocate, Antwerp, that we should assist in publishing 
fe this fact. From the first bulletin of the new Society, we observe that the 
€ French Government lately introduced a bill, suggesting that all clauses in a 
t bill of lading, inconsistent with the fundamental principles of the contract 
n of transport, should be declared null and void. In an interesting paper, 
r M. Franck treats the case of a collision on the high seas between an English 
0 ship and a German ship, the former greatly, the latter only slightly, to 
: blame. The damage is estimated at 1,000,000 francs. In France or 
. Belgium decree will be given for 900,000 francs; in England, in no case 





for more than 500,000 francs; in Holland, no damages will be given at all. 
This is certainly a striking illustration of the need of some attempt at 
general agreement. 


The Truck Acts.— Last February the Home Office published a 
memorandum on the Truck Acts for the use of inspectors of mines and 
factories. It is signed by Mr. Kenlem E. Digby, and contains a valuable 
statement of the decisions on the law of Truck. What that law forbids is 
not the refusal or omission to pay wages, or the making of deductions from 





wages, but the payment of wages otherwise than in coin (Redgrave v. Kelly, 
16th May, 1889, Q.B.D.). An employer is entitled to supply his workmen 
with the means or materials of industry, and to deduct the value, because 
the stuff is not given as “ the reward of labour.” (Archer v. James, 31 LJ., 
Q.B. 153.) So, also, the employer is entitled to impose fines, but if the fine 
took the form of compelling the workmen to accept—e.g., a piece of spoiled 
material, that would be illegal, as really payment of wages not in coin 
(Smith v. Walton, L.R. 3 C.P.D. 109). A free and fair sale of goods by 
master to man is not prohibited (Wilson v. Cookson, 32 L.J., C.P. 177). 
The general prohibition of conditions as to how wages shall be spent was 
lately held not to apply to the wholesome condition that the workman shall 
belong to a benefit society (Hewlett v. Allen, L.R., A.C. [1894] 383). 
Shopmen and clerks are not under the law of Truck, nor is an omnibus con- 
ductor, but a shop porter is (Morgan and Jackson, 13 Q.B.D., 618, 832). 
It is by the main scope of the employment, not by incidental manual 
labour, that this question is determined. The older Truck Acts, however, 
4 “left untouched the power of the employer to inflict unlimited fines, or to 





make unlimited deductions in respect of bad work, or for materials to be 
used as a means of the workman’s work,” and accordingly it was thought 
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expedient by the recent Truck Act of 1896 to prohibit such fines and 
deductions, except under stringent conditions specified in the Act. There is 
also given a wholescme power to call for contracts imposing fines or deduc- 
tions, and to procure copies for the workman. 


The Licensing Question. — While the Royal Commission is taking 
evidence of a profoundly interesting and important character, but in a very 
leisurely and laborious manner, what is known in the United States as the 
“Committee of Fifty” have published the report of the investigation made 
by their sub-committee into the operation and results of Prohibition in 
Maine and Iowa, the South Carolina Dispensary System, the Restrictive 
System in Massachusetts, the Ohio Liquor .Tax, the Missouri Local Option 
Law, and the Liquor Laws of Pennsylvaniaand Indiana. It may be explained 
that this committee is absolutely non-official, but it includes many of the 
best known scientific men and philanthropists in the States—(eg., J. 8. 
Billings, W. E. Dodge, Seth Low, D. A. Wells, D. C. Gilman, Carroll 
D. Wright, F. G. Peabody), and may therefore be taken as truly repre- 
sentative. There are four sub-committees dealing respectively with the 
physiological, legislative, economic, and ethical aspects of the drink prob- 
lem; and what we now have is the first instalment of the report on 
legislation. The report, which extends to 337 pp., is the work of two paid 
experts, Dr. Frederic H. Wines, of Springfield, Illinois, and Mr. John Koren, 
of Boston, Massachusetts, acting under the supervision of the sub-committee. 
The results are stated with great clearness, care, and candour, and neces- 
sarily with greater knowledge than characterised the report published by 
Mr. W. Rathbone, M.P., on the same subject some years ago. This is not 
the place to discuss the results of the Report, which seems strongly hostile 
to prohibition, but inclining to favour some modification of local option. 
The British Royal Commission have announced that they will receive 
evidence as to foreign systems of liquor control, and they will, no doubt, 
be asked to consider this formal statement of what is not always easily 
procurable in the United States, the honest independent opinion of dis- 
interested and patriotic citizens. The book is published by Messrs. 
Houghton, Mifflin & Company, Boston and New York. 





The Conciliar Law of Scotland.—Much interest is expressed in the 
translation, upon which Dr. David Patrick is engaged, of Joseph Robertson’s 
collection of the statutes of the Pre-Reformation Church in Scotland. 
These statutes touched the life of the people at a great many points. They 
deal not only with strictly ecclesiastical questions (such as proclamation of 
banns, the right of girth, or asylum, at the churchyard, the independence of 
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the clergy as regards the secular Courts), but also the administration of 
intestate estates, the feuing of Church lands, and the examination of 
notaries. One famous statute is directed contra nutrientes barbas, this 
infamous practice having infected the clergy at an early date. It is under- 
stood there is a fairly strong Cismontane ring about the Church law of Scot- 
land. It would be of extreme interest if Dr. Patrick could give some 
account of the practice of appeals from the Consistorial Courts to Rome. 
There is one fairly well-known case of appeal between the Abbot of 
Dryburgh and a neighbouring laird, who had granted land to the 
Abbey on condition that in certain events he might put the land back in his 
forest. The events happened, but the Appeal Court decided that the laird 
could not get back his land: “quia in contractibus plena, in testamentis 
plenior, in beneficiis plenissima est interpretatio adhibenda.” Apparently 
the plenissima interpretatio meant that, whatever the terms of the grant, 
the Church was to stick to her lands. 


The Maybrick Case.—It is rather amusing to find that “the Women’s 
Committee of the Psychological Section of the Medico-legal Society of New 
York ” have, at last, come to the conclusion that the verdict in the Vaybrick 
case “was not supported by the evidence.” It is more serious that Dr. Clark 
Bell, of the New York Bar, has published in the Green Bag of Boston 
(April, 1897) a vigorously written, but wholly unconvincing, paper, in 
which he strongly condemns the attitude of the Home Office. Dr. Bell 
asks what is the legitimate result of a reasonable doubt as to the cause of 
death in a case where the prisoner has been convicted of murder? He 
admits that (whatever may have been the cause of death) the verdict 
implied that Mrs. Maybrick administered arsenic feloniously, but he says 
the Home Secretary was not entitled to assume that this was done “ with 
intent to murder.” It may be true that, had Mrs. Maybrick been convicted 
only of administering poison with the intention to injure, aggrieve, or 
annoy her husband, the maximum sentence would have been three years’ 
penal servitude, and that, if the administration had been only to the danger 
of life, the maximum would have been ten years. It may also be true that 
under an indictment charging murder, a jury is not entitled to convict of 
an attempt to murder; and that under an indictment charging ‘attempt 
to administer with intent to murder,” Sir Charles Russell might have 
gone more fully into the celebrated “meat juice” incident. The answer to 
all this reasoning is that the Home Secretary was entitled and bound to 
form an independent judgment on the effect of the evidence, supplemented 
by any enquiries he directed ; and it cannot have been difficult for him to 
arrive at the conclusion that Mrs. Maybrick intended to murder. That 
seems implied in the conviction of murder, and was therefore the opinion 


of the jury. It is matter of regret that Dr. Bell has marred the effect of 
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his paper by expressions which imply an apparent incapacity to understand 
the absolute fairness of intention with which justice is administered in this 
country. 


Scots Law in England.—It is satisfactory to note that, although Scot- 
land was ignored by the London Society of Comparative Legislation, the 
light is spreading among our English brethren, and that both in the Courts 
and in the books it is more frequently admitted that there exists north of 
the Tweed a complete civilised system of jurisprudence, from whose practice 
valuable illustrations may be drawn. The Reports for April contain a 
rather high percentage of such admissions in the form of comments by 
English judges on Scottish decisions. Thus, in the case of the Manchester 
v. Milford Railway Company (1897) 1 Ch. 276, where it was held that 
under a certain statutory working agreement between railway companies 
the creditor company was not entitled to execution on the rolling stock of 
the debtor company, because the action in which judgment was recovered 
was not an action on “a contract ” in the sense of Section 4 of the Railway 
Companies Act 1867, Stirling J., makes some observations on Lord 
Watson’s opinion in Rothes v. Dysart Water Commissioners, 7 App. 
Ca. 694 and 9 Rett. H.L. 108, and points out that his Lordship did 
not mean that such enactments are contracts for all purposes, but only 
—e.g., for the ascertaining the legal effect of the relative clauses in 
the statute, and the nature of the rights conferred by them. There 
was in the -Ianchester case no benefit conferred on a private person 
as in the Rothes case. Again, although the systems of conveyancing in the 
two countries are supposed to have no points of contact, in Chandler v. 
Bradley (1897) 1 Ch. 315, we find the same learned judge, when called on 
to decide the validity under the Settled Land Act 1882 of a lease granted 
by a tenant for life, quoting the well-known criterion of Lord Eldon in the 
case of the Queensberry leases, “ whether the man who makes the lease has 
got as much for others as himself; if he has got more for himself than 
for others, that is decisive evidence against him” (5 Dow Ap. 344). 
Lastly, in Jn re Roundwood Colliery Company (1897) 1 Ch. 373 (in which 
the Court of Appeal was asked to decide the somewhat obvious point, that 
the ordinary powers of distress reserved in a mining lease do not constitute 
a Bill of Sale), Stirling J. commented on the general doctrine laid down 
in Tennent v. City of Glasgow Bank, 4 App. Ca. 615, and 6 Rett. H.L. 69, 
and stated his view that this doctrine did not apply where the contest is 
between two classes of creditors, and there is no question of a shareholder 
seeking, after insolvency of the company, to escape liability altogether, and 
thus withdraw a portion of the assets from the impending liquidation. As 
to a landlord’s distress after insolvency, he held the question must be, is it 
inequitable to allow it to proceed ? 























Reviews of Books. 





Etudes de Droit International et de Droit Politique. Par Ernest 
Nys, Professor 4 l’Université de Bruxelles; Juge au Tribunal de 
Premitre Instance; Membre de l'Institut de Droit International. 
Brussels and Paris, 1896. 

THREE years ago I reviewed a book by Professor Nys, entitled ‘ Les 

Origines du Droit International.” In that volume he traced the various 

developments of the law of nations which found their definite expression in 

the great treatise of Grotius, “De Jure Belli ac Pacis.” In the present 
work the aim is much the same, but he has gone further afield, and carried 
his researches into new provinces of his subject. Composed of different 
papers written at different periods, his volume has yet a distinct unity of 
purpose. It may also be said to possess a general interest in the mass of 
facts which it presents, and in the light which these facts throw on the 
ethical development of Europe. From various works published in English, 
French, German, Italian and Spanish, Nys has brought together the results 
of the latest enquiries into special points of his subject, and by placing these 
results side by side has sought to show a steady growth of public opinion 
towards an accepted body of international law. What surprises us, indeed, 
is the early and general application of ethical standards to international 
dealings. From one point of view, this is doubtless a cheering fact in the 
annals of mankind. In such a paper as that on the law of war among the 
Arabs, we are amazed, in the light of recent facts, at the moderation and 
humanity of the maxims laid down by their jurisconsults. War itself, 
indeed, is denounced by certain of them. “ Man,” says one, “is the edifice 
raised by God. Accursed be he who destroys this Divine work.” All 
through the volume we have similar instances of the early and rapid growth 
of an ideal of international ethics. Most interesting of all, perhaps, in this 
connection is the chapter on the Siete Partidas, and their prescriptions on 
the subject of war and treaties. As a remarkable step towards a system of 
international law, these prescriptions of Alphonso the Wise well deserve the 
attention which Nys bestows upon them. But in all the seventeen studies 
he has collected, we have the sanie concurrent testimony to the continuous 


aspiration of man after peace and goodwill on earth. Nys himself has been 
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much impressed by the significance of the facts he has accumulated. In these 
proofs of the good dispositions of humanity, lie finds grounds for a cheerful 
view of the past, and a sanguine hope for the future. It is in such a result, 
indeed, that he finds the chief value of the study of history. ‘In reality,” 
he says, “does not the importance of history lie mainly in the fact that it 
cheers and stimulates us?” Looked at from another point of view, how- 
ever, these results of Nys’s labours may lead us to other conclusions and to 
a different frame of mind. When we contrast these fair beginnings of 


international ethics with the world as it now is, we cannot help wondering 


whether the higher maxims of international law must always remain mere 
counsels of perfection. In acts of international courtesy we may have made 
some advance on the Middle Ages ; but the federation of the world is as far 
off as ever. Treaties are made and broken with as great facility as at any 
previous period of European history. For the arbitration of the popes we 
have substituted the “Concert of Europe,” but the one tribunal seems likely 
to prove as effective as the other in preserving the peace of the nations. An 
Arab jurisconsult of the ninth century denounced all war as an offence against 
God and man ; but apparently with the approval of British public opinion, 
it has lately been affirmed in high places that war is the best school of 
virtue. Arbitration, so far as it has been tried, has not proved to be for the 
healing of the nations, but is merely the postponement of a more terrible 
reckoning. Never in the history of Christendom, it may be safely added, 
have the mutual feelings of the peoples been less turned to goodwill and 
fraternal action than at the crisis which is now upon us. But the value of 
Nys’s book does not lie in theories and inferences—it is as a body of facts 
presented at once with method and insight that it calls for special note. 
Taken along with its predecessor, this volume affords the basis for a valuable 
constructive work, which, it is to be hoped, Nys may one day be able to 


give us. 
5 P. Hume Brown. 


Encyclopedia of the Laws of England: Being a New Abridgment by the 
most Eminent Legal Authorities. Under the general editorship of 
A. Woop Renton, M.A., LL.B., of Gray’s Inn, and of the Oxford 
Circuit, Barrister-at-Law. Volume J. With a General Introduction by 
Sir F. Pottock, Bart. Abandonment to Bankruptcy. London: 
Sweer & Maxwe tt, Limitep ; Edinburgh: Wa. Green & Sons. 


It is singular that no Encyclopedia of English law should have been 
undertaken until the end of the nineteenth century. We have, it is true, 
‘“‘Abridgments of the Law” by Viner, Bacon, and others, but these are digests, 
not encyclopedias. Then we have numerous “ Law Dictionaries,” most of 
which are so far in the nature of encyclopedias that they give an outline 
of the law, and not merely definitions of its terms, while some of them, 
especially the dictionaries of Cunningham (two vols. folio), and Tomlins 
(two vols. quarto), are encyclopedic in size as well as in design. All these 
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dictionaries, however, are “ one-man” compilations, and therefore hardly 
answer to the English idea of an encyclopedia, which implies the co-opera- 
tion of a number of specialists, each writing on his own subject. This is 
the kind of legal encyclopedia which we are now promised. Mr. Wood 
Renton has to a considerable extent fulfilled the promise of his title-page by 
enlisting the services of “the most eminent legal authorities ;” many of his 
coadjutors are writers of acknowledged eminence. No one is better qualified 
than Mr. Theobald to deal with the law of wills; admiralty and 
ecclesiastical law is safe in the hands of Sir W. Phillimore; Mr. H. W. 
Challis is one of our most learned writers on the law of real property ; 
Mr. Leybourn Goddard is an acknowledged authority on easements, as is 
Mr. Foa on the law of landlord and tenant, and Mr. Lightwood on the 
possession of land and the statutes of limitation. Sir W. Anson will 
write on constitutional law; Mr. Barclay on international law; Mr. 
Manson on the law of bankruptcy and companies; Mr. Craies on criminal 
law ; and Mr. Blake Odgers on various miscellaneous subjects. It is hoped 
that Professor Maitland will give the work the benetit of his unrivalled 
historical knowledge. Sir F. Pollock contributes a general introduction, in 
which he suggests a systematic arrangement of English law, by way, 
apparently, of antidote to the alphabetical arrangement adopted in the body 
of the work ; this introduction will no doubt be found useful by students. 
One of the difficulties which the editor of a work of this kind has to 
contend with is to know what to exclude. The authors of the old-fashioned 
law dictionaries had a singular craze for antiquarian information on subjects 
which have either nothing to do with law at all, or are so obsolete that they 
are not even of historical value. To judge by the first volume of the new 
encyclopedia, Mr. Wood Renton has been fairly successful in resisting the 
temptation to copy this rubbish, but we note a few lapses from virtue ; thus 
a quarter of a page is taken up by the titles Afforatus and Afforciare, and 
half a page by Amerciaments ; the article on Avowry is not only unnecessary 
but misleading, for it implies that this form of pleading is still in use. Occa- 
sionally, too, Mr. Wood Renton seems to have forgotten that the work is an 
encyclopedia of English law ; otherwise he would hardly have devoted five 
pages to American Law and American Securities, nearly a page to Agents 
General, and six lines to Ajmere-Merwara. Even in matters which concern 
the English lawyer the editor is sometimes a little too indulgent ; thus the fact 
that “the proprietor of Aldridge’s is probably a horse-dealer in the technical 
sense of the term” is scarcely a sufficient reason for devoting an article to his 
establishment ; and all that the ordinary reader would expect to find on the 
subject of Alkali Works in a compendium of this kind might have been 
stated in considerably less than three pages. Under the title Architect we 
have a lengthy dissertation on the various species of architects, and on their 
training and qualifications, which will no doubt be of interest to rash persons 
about to build, but which seems to us out of place in a legal encyclopedia. 
The last criticism which we have to make on the general design of the work 
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is that in many cases information is given under heads where the reader 
would hardly expect to find it. For example, the law relating to stamps on 
mortgages is given under the title Amount Secured, and much of that relat- 
ing to choses in action under the title Assignments of Choses in Action ; and 
the article Asylums, which covers twenty-six pages, deals with many topics 
which the reader would naturally look for under the title Lunacy or Lunatic, 
On the other hand there is no article on legal and equitable assignments of 
property. 

Subject to these general criticisms, the volume now before us, so far as 
we have tested it, is on the whole satisfactory. Mr. Theobald’s articles on 
Annuities and Ademption are models of completeness and brevity; Mr. 
Gover’s article on Abstracts of Title is also well done. The longest article 
in the volume is Bankruptcy, by Mr. Manson ; it covers nearly fifty pages, 
and gives a very clear and complete summary of the law and practice. The 
article on Apportionment gives a good account of the law affecting rents, 
&c., but that part of the article which deals with apportionment between 
tenant for life and remainderman is not so well done: it should have been 
explained that the principle of Zn re Chesterfield’s Trusts applies to losses 
as well as to profits or accretions, and the cases of Jn ve Hengler (1893, 1 Ch. 
586), and Jn re Malam (1894, 3 Ch. 578), and the extraordinary decision in 
In re Hubbuck (1896, 1 Ch. 754), should have been cited. We are not 
sure that it is accurate to say that the rule in Jn re Chesterfield’s Trusts 
has been modified by Mr. Justice Kekewich’s decision in Jn re Goodenough ; 
the efforts of that learned judge to bring about an alteration in the judicial 
rate of interest have not so far been supported by other judges, and he 
himself adopted the old rate in Jn re Morley (1895, 2 Ch. 738). The 
article on Advowsons does not strike us as quite satisfactory ; it contains a 
good deal of historical matter which might have been omitted with advan- 
tage, and some of the explanations are not happily worded ; for example, 
the statement that “an advowson collative is an advowson lodged in a 
bishop, as collation is the conferring of a benefice by a bishop; but in this 
case the bishop cannot present to himself,” is calculated to puzzle a student 
of ordinary intellect ; and the rule as to the right of presentation when an 
advowson is vested in a trustee might, it seems to us, have been stated more 
clearly. We notice a few inaccuracies in other articles. The definition of 
Auction as ‘‘a sale, however conducted, by which a person obliges himself 
to transfer property, or any interest therein, to the highest bidder, within 
the conditions of sale,” seems to us inaccurate, because, in the first place, it 
is wide enough to include a sale by tender; and in the second place, it 
implies that the owner is bound to accept the highest bid ; in a subsequent 
part of the article, dealing with this highly controverted point, the cases of 
Spencer v. Jlarding and Harris v. Nickerson should have been mentioned. 
The article on Accession of Property treats specification as a variety of 
accession ; this view has the sanction of Blackstone and Professor W. A. 
Hunter, but it is inaccurate. The distinction between the two is pointed 
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out by Bruns in Holtzendorff’s ‘‘ Encyclopédie der Rechtswissenschaft ” 
(4th ed. 443). i 


The Acts Relating to Estate, Probate, Legacy, and Succession Duties. 
By the late ALFreD Hanson, Barrister-at-Law, Comptroller of Legacy 
and Succession Duties. Fourth Edition. By Lewis T. Dispin and 


Francis H. L. Errineron, Barristers-at-Law. 


Death duties are not a very attractive subject, but the editors of Hanson 
have done their best. Mr. Hanson died before 1894, so that the editors had 
entirely new work in the exposition of the Acts of 1894 and 1896, and in 
stating the relation of the old duties to the new. They have also taken the 
opportunity of giving in introductory chapters a more comprehensive and 
systematic account of each death duty. The convenient form of annotating 
each section of the Acts is adhered to and brought down to date, by the cita- 
fion of more recent decisions—full advantage being taken of the material 
collected by Mr. Hanson since the last edition of 1876. These notes extend 
in the case of the second and seventeenth sections of the Succession Duty 
Act to tifty-two pages. The decisions are cited often at too great length, but 
on the other hand this may save Scottish readers the trouble of consulting 
English decisions, not always accessible. 

The main interest attaches to the chapter on estate duty and the 
exposition of the Acts of 1894 and 1896; and this work has been well 
executed. There are as yet few actual decisions under these statutes, but 
the “ analogy of the faith ” in the shape of other Death Duty Acis, affords 
material for opinion or speculation. Scottish lawyers need some guidance 
regarding “ settled property,” for the definition of it in the English Settled 
Land Act, 1882, is imported into the Act of 1894, and thus an intricate 
chapter of law is opened for our consideration. Keeping in view that pro- 
perty passing in death includes property passing contingently, and that 
settled property is property for the time being limited to, or in trust for, 
persons by way of succession, it appears that where funds are destined 
absolutely to such of the children of A as attain majority and some die before 
it, and the survivors take, the fund would not be held to be “ settled ” under 
the English statute ; and accordingly the settled estate duty of one per cent. 
would not be due. If, however, in such a case, while some of the children, 
say sons, are to take absolutely, the daughters’ shares are to be put under 
trust for their liferent with fee to their issue, the daughters’ shares would be 
“settled.” But as the sons might all die before majority and a daughter or 

daughters take the whole fund as settled property, it is contended by the 
Department that, being contingently settled, settled estate duty is due on 
the whole. Hanson’s editors demur to this construction, and I think rightly, 
for at the time when the duty would be due (viz. the testator’s death) the 
sons’ shares ‘‘ stand for the time being” destined to them individually, and 


’* shares stand at that time limited or in trust by way of 


only the daughters 
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succession. The point is believed to be under the consideration of the law ra 
officers. eC 

In return for this contribution of English law to the construction of this st 
drastic Act, Scots law may, in another connection, be of service in England. p 
I refer to the method of valuation of property passing. The test is the fi 
market price at the time of death. This will in the case of contingent or a 
postponed interests, such as reversions or expectancies, result in actuarial i 
calculations, the precise circumstances of each case in respect of health, con- ( 
stitution, age, marriage, probability of birth of children, &c., being, when 
necessary, taken into account. For this we have the analogy of the Scottish 
Entail Act of 1875, which directs the value of “ expectancies ” or “ interests” 


of next heirs under entails to be ascertained to the satisfaction of the Court ; 

and the judgment of the House of Lords in the case of M‘Donalds vy, 
M‘Donald (1880), 5 Ap. Ca. 519, in which Lord Blackburn pointed out the 
contrast between the direction in that Entail Act (which practically adopts 
the market price), and the mode of valuation enjoined in the Succession Duty 4 
Act, which is by prescribed annuity tables. Why do the editors omit these 

tables, which form a schedule to the Succession Duty Act? No doubt by 
section 18 of the Act of 1894 they are to a large extent superseded, as 
succession duty in most cases is now to be imposed on the capital value of 
heritage ; but there remain, as pointed out, several cases in which the interest 

of a successor is still to be valued as an annuity for the rest of his life under 

these tables. 7c.é 








The Law of Railways applicable to Scotland: with an Appendix of 
Forms. By Francis Deas, M.A., LL.B., Advocate. Revised, 
Enlarged, and Extended by James Fercuson, Advocate. Edinburgh: 
WitirAM GREEN & Sons, Law Publishers, 1897. 

















This text-book of recognised merit has been edited and brought down to 
date by a competent authority. While in England railway law has been 
dealt with by numerous text-books, in Scotland the field has been occupied 
exclusively by the work of the late Mr. Francis Deas, to the sound judgment 
and accuracy of which Mr. Ferguson in his preface pays a deserved tribute. 





These qualities have considerably lightened Mr. Ferguson’s own labours, and 
he frankly confesses that so far as the book deals with the constitution and 
powers of the company, statutory compensation, and the construction of the 
line, he has found it impossible to do better than retain the arrangement and 
material of Mr. Deas untouched, except where reference to subsequent 
legislation and decision was required. 

But railway law has been greatly enlarged and developed since Mr. Deas 
wrote in 1873. The earlier Railway Acts had primarily in view the con- 
struction of the lines ; and the companies created for that purpose were at 
first regarded simply as the owners of a new species of highway, living by the 
tolls which they were empowered to levy from those who used it. But the 
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v rapid increase of traffic soon rendered this system unworkable. Railway 
companies early began to work for themselves the lines which they con- 
S structed. They entered thus as public carriers into new relations with the 
public and one another, which created rights and duties of a different class 
from those which belonged to them as owners, and ultimately gave them 
a practical monopoly of the use as well as the property of the lines. 
Thus there has grown up a large body of case law dealing with railways in 
operation, and in addition a mass of statutory enactment, culminating in the 
institution of a special tribunal, for the regulation of railway traffic. Upon 
this new branch of railway law Mr. Ferguson constituted himself an authority 
in Scotland by the publication in 1889 of his useful work on “ Railway 
Rights and Duties,” which he rightly described as supplementing the earlier 
one of Mr. Deas, and which has proved a trustworthy guide in questions 
arising upon the “relations of the railway in operation and use as a going 
concern, conducting its business, and transacting with the public, with indi- 
In the present work 


a viduals, with its servants, and with other companies.” 


Mr. Ferguson has combined with Mr. Deas’ treatise, revised and supple- 
mented where necessary, the result of his own independent labours in the 
more modern field. The new “ Law of Railways applicable to Scotland ” is 
almost twice as large as its predecessor, and contains the fullest and latest 
information on the subject, stated with brevity, precision, and accuracy. 
The citation of case law has been more than doubled. The chapters dealing 
with the liability of railway companies for the persons and luggage of their 
passengers and the goods of their customers, are astonishingly readable for a 
book which is mainly occupied with more abstruse subjects. And Mr. 
Ferguson’s success in explaining the latter is apparent throughout the work 
—nowhere perhaps more than in his interesting note (p. 539) upon the 
recent dispute between the North British and North-Eastern Railway Com- 
panies as to the exercise of running powers. The chapter on light railways 
explains the provisions of the recent Act of 1896, under which it is gratifying 
to observe that so many schemes of local utility are being proceeded with. 
When the caprice of luxury now takes a railway up the Jungfrau, even the 
remotest producer may find his way to market, and the legal incidents of the 
Scots producer’s traffic are fully explained in the work. 
Ga WB: 





. . . . , 4 . , : 
Histoire du droit prive de la Republique Athenienne. Par Lupovic 
Beavucuet, Professeur a la Faculté de Droit de Nancy, &e. 4 vols, 
Paris: LrpratrRIE Marescg AINE, 1897. 


These elaborate volumes appeal alike to the student of Greek antiquities 
and of comparative jurisprudence. Those who wanted merely an explana- 
tion of “allusions,” probably found sufficient in the legal articles in Smith’s 
“Dictionary of Antiquities,” Professor Jebb’s works on the “Attic Orators ” 






and the notes in various English editions of Greek texts. But for the student 
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of law there was no systematic treatise until the appearance of M. Beauchet’s 
work, though even it is adapted more to the needs of scholars than of the 


junior student. In his preface the author explains the nature of the 
subject and the difficulties which surround it, as well as his own attitude 
to the original authorities, and to his predecessors in criticism and history. 
No exception can be taken to his general position, and in the text the 
reference to authorities is so full that it is always possible for the scholarly 
reader to examine them for himself and adopt his own conclusions. ; 

The tendency to regard Greek institutions through the corresponding 
Roman ones, which is exemplified in mythology, and even in the pro- 
nunciation of Greek, is here extended to law, and the excuse made is that 
the tendency was irresistible. The Roman Law is one of the mightiest 
triumphs of the human mind; it is clear, symmetrical, and simple, while 
of the Greeks it may be said they had laws, but no jurisprudence. Our 
author points out, what has been noticed before, that the word Right with 
the Greeks (6ix7) did not express, as with the Romans, an idea of yoke, or 
constraint (Jus, Zvyév, Jugum), but was synonymous with usage, decency, 
and equity. An example of this may be found by comparing the treatment 
of the right of predial servitude by Plato (Laws, viii. 844), with that of 
Theophilus (Inst. ii. 2. 3, and 3 pr.). The former deals with the right of 
drawing water as merely personal, and the interference with the right is 
merely a personal delict ; while the latter uses the word dovAcia with a new 
meaning to translate “ servitus,” and leaves Greek altogether when naming 
the servitudes themselves (iter, actus, via, aquaeductus). He finds a word 
for jus—viz., dixasov, which has kept its place in modern Greek. The word 
is Greek, but the idea is Roman, though ancient Greek usage approached 
the idea, as where Iseus speaks of “ra ex ray viuwov dixaia” (Jebb’s 
“ Selections,” p. 136). M. Beauchet restricts himself to the private law, and 
promises to deal with procedure afterwards, but he admits the difficulty of 
drawing a line between the public and the private law, and he might have 
added between ethics and politics. Four these reasons it is interesting to 
look at the whole subject from a Greek standpoint, and determine precisely 
what the Greek understood by law and right. If the suggestion which 
I have made elsewhere (“ Philosophy of Law,” p. 362), that law has analogies 
with the art of sculpture, be not merely fanciful, it would appear that 
Roman law is truly the perfectly developed form of earlier Greek law. 
The Roman element was the will and physical force, the Greek was that 
logical symmetry—elegantia—which charmed the philosophical jurist (¢/ 
Jebb’s “ Attic Orators,” I. xciv., as to the plastic nature of all Greek art). 
The Romans themselves traced the twelve tables to Greek sources, and 
M. Beauchet gives another version of the origin of the jus gentium by 
suggesting that it was due to the impression made on the minds of magis- 
trates who were sent to administer the Eastern (Greek) provinces of the 
Empire, and there found the democratic freedom of equity supreme in all 


law procedure. He refers to the oath of the Heliastz “to judge by equity 
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in the absence of law,” as given by Demosthenes, and to the apparently 
intentional vagueness of any legal rules of private right. The oath may 
not be genuine (Smith, s.v. Dicastes), but in the absence of legal rules there 
was unlimited scope for caprice, which, when ruled by a sense of justice, 
became equity. This theory of the jus gentium is not altogether incon- 
sistent with the previous ones collected by Professor Nettleship (‘“ Latin 
Lexicography,” s.v. Jus gentiwm), or even with that given by M. Revillont 
(“Droit Egyptien,” Intn.). 

The student of the Roman law will find that M. Beauchet throws much 
light on such subjects as Emphyteusis, Hypothec, Syngraphe, and Bottomry. 
The first two volumes deal with Family law (Marriage, Tutory, and Suc- 
cession, Slavery, &c.); the third with Property; and the fourth with 
Obligations. Besides tables of contents, there are good indices, French 
and Greek. The bibliographical index at the beginning brings home to us 
acutely how much neglected such studies are in this country. To the 
grammarian they are a stumbling-block ; and to the lawyer, foolishness. 
Recent academic legislation, however, is certain to promote the study of 
Greek in Scotland ; and comparative jurisprudence is, at least, suggested as 
a possible subject for law degrees. But until honours courses are instituted 
and the doctorate in law is put on the same footing as that in the other 
faculties, such works as the one under review will be studied only by the 
individual enthusiast. W. GM. 


The Law of Scotland affecting Trustees. By A. J. P. Menzies, 
Advocate. Vol. II. Edinburgh: Witt1am Green & Sons, 1897. 
The publication of this volume completes the author’s work on the law 

affecting trustees. Mr. Menzies may now be congratulated on the success 

with which he has accomplished his task. The disadvantages resulting from 
the separate publication of the two volumes have been reduced to a minimum 
by means of indices (of cases and of subjects) covering both volumes, and 
by a list of Addenda to vol. i., containing chiefly decisions of the last 
four years on points there dealt with. The present volume deals with the 
duties of trustees in getting in the estate, investment, and paying over the 
estate, divestment of office and discharge, and charges between all parties 
connected with the trust ; and there are added two notes, one on the offices 
of executor and of trustee, and the other on vesting. The law is carefully 
and accurately stated. The authorities, very many of which are English, 
have been diligently collected, sometimes from obscure sources—and on 
this part of the work a great deal of labour has been expended. The 
style is clear and business-like. A feature of the book is the exceed- 
ingly copious use of quotations from judicial opinions, which make up 
considerably more than half the volume. This, though not in itself 
necessarily a defect, has been carried a little too far. The passages have 
been in general judiciously selected, but sometimes too much is quoted. 
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Mr. Menzies’s careful indications of uncertainties in the law, and _ his 
criticisms on some doubtful decisions, show full knowledge as well as sound 
judgment. He points out, in the chapters on divestment of office and 
discharge, some strange misconceptions as to the bearing of the Trusts Acts 
on the resignation of trustees. In the case of Bunten v. Muir, 1894, 21 
R. 370, certain trustees petitioned the Court, at common law, for authority 
to resign. The Yourt refused the petition as being unnecessary, on the ground 
that power to resign was given in the trust-deed. But the expressions used 
by several of the judges imply a belief that the Trusts Acts have conferred 
on the Court powers of authorising resignation. Now, excepting in the 
case—and even this is a doubtful exception—of a sole trustee, the Acts 
contain no provision giving any such power. What the Acts do give is a 
power to trustees to resign, without judicial authority, unless such a power 
is expressly excluded by the trust-deed,.or the trustee receives a legacy 
expressly on condition of his accepting office, and it is only in these excepted 
cases that the intervention of the Court has to be invoked. A further 
misconception seems to prevail as to the position of the trustee in the case 
last mentioned. In Scott v. Muwir’s Trustees, 1894, 22 R. 78, a trustee who 
had received a legacy on this condition is spoken of as a ‘“non-gratuitous 
trustee ;” and the Lord Justice-Clerk says in his opinion, “If the petitioner 
had been a gratuitous trustee he would have been entitled under the Trust 
Act of 1861 to resign. ... But the Act expressly declares that a non- 
gratuitous trustee cannot resign by virtue of it.” Now, in point of fact, 
“trustees who are entitled to receive any legacy, annuity, or bequest under 
the trust,” are expressly declared by the Act of 1867 (section 1) to be 


” 


“ gratuitous trustees ” within the meaning of the Trusts Acts ; and it is just 
because they are so, that they had to be expressly excepted by the Act of 
1867 (dealing with “ gratuitous trustees” alone), in order to exclude them 
from the statutory presumption of a power to resign created by the Act of 
1861. 

In the same chapter, Mr. Menzies discusses the question whether, at 
common law, the consent of the beneficiaries renders valid, without the 
intervention of the Court, the resignation of a trustee who has himself no 
power of extra-judicial resignation, and he dissents from a statement of Lord 
M‘Laren in which the question is answered, according to the current 
opinion, in the affirmative. Mr. Menzies argues that the case of Hill v. 
Mitchell, 1846, 9 D. 239, which is commonly cited in support of this 
opinion, was decided solely upon specialties, and he says that “it does not 
suggest that tle beneficiaries could confer the power of resignation on the 
trustees in circumstances in which the Court would find they were not entitled 
to resign.” In Hill’s case certainly, the judgment which had the effect of 
sustaining the resignation proceeded ‘in respect of the special circum- 
stances” of the case. But no special circumstances appear from the report, 
except that the trustees seem to have had reasonable grounds for seeking to 
be relieved of their office. And it seems to be clear that the most import- 
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ant considerations were the concurrence of the beneficiaries and of the other 


trustees. (See per Lord Mackenzie at p. 244.) At all events, the case seems 
to be an authority for holding “that where a trustee has become disqualified 
_. . his resignation of office may be sustained, and the title of the remain- 
ing trustees to act in the trust may be upheld, although he has not made a 
previous application to the Court for authority to resign” (Maclean, 1895, 
92 R. 872, per Lord Kinnear, at p. 876). Mr. Menzies omits to mention 
that where a trustee has become a party to a litigation, he cannot withdraw 
without the consent of the opposite party, although the beneficiaries are 
willing to be substituted for him (Stephenson’s Trustees v. Marquis of 
Tweeddale, 1823, 2 8. 287). 

The most important chapter in the present volume is Chapter X. which 
deals with the charges competent to all parties interested in the manage- 
ment and distribution of the trust-estate. Here Mr. Menzies does not 
profess to give an exhaustive statement, but he certainly seems to have 
succeeded in his attempt to treat the leading principles with some illustra- 
tive detail. He devotes a large, but not disproportionate, amount of space 
to the trustee’s right of relief for payments made in discharge of the 
trust, and the remedies by which that right is made effectual. He has, 
however, omitted the case of Cunningham v. Montgomerie, 1879, 6 R. 
1333,—one of the City of Glasgow Bank cases—where it was held that 
trustees who had, under the powers given them by the trust-deed, purchased 
stock of the Bank, were entitled on the Bank’s failure to full and immediate 
relief out of the trust-estate for all payments and liabilities arising from the 
stock so purchased, without reference to their own actual payments or 
ability to pay. Mr. Menzies might also have usefully given more space 
to the consideration of the question how far trustees are entitled to the 
expenses of defending, though unsuccessfully, the validity of the trust-deed 
by which they are nominated {e.g., Munro v. Strain, 1874, 1 R. 1039). 
Among the points dealt with in this chapter reference may be made, by 
way of illustration, to the treatment of the subject of “wasting invest- 
ments,” 
Mr. Menzies quite rightly points out, the law is in a most unsatisfactory 
state. In the case of Ferguson, 1877, 4 R. 532, where a widow was given 
the free annual income of the residue of her husband’s estate, including two 
mineral leases, it was held that the profit on the leases was not income but 
capital, on which the widow was entitled only to interest. In the recent 
case of Strain’s Trustees, 1893, 20 R. 1025, the truster gave his widow the 
whole free annual income and produce of the residue of his estate, and it 
was held that the liferentrix was entitled to the net proceeds of certain 
leases of going collieries which formed part of the estate, This was the 
decision of seven judges, from which, however, Lord Rutherfurd-Clark 


in a question as to the respective rights of fiar and liferenter. As 


dissented, on the ground that the question was settled by Ferguson’s case. 
The question is, of course, one of intention, tc be gathered from a con- 
struction of the trust-deed, but a difference of intention is not so easily 
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discoverable in the deeds in these two cases. Further, opinions directly 
contrary to the decision in Ferguson’s were expressed in the House of 
Lords in Campbell, 1883, 10 R. (H.L.) 65. Yet Ferguson’s case has never 
been expressly overruled, and even in Strazn it is still referred to as being 
sound law. In this, as in other instances, Mr. Menzies indicates the state 
of the authorities clearly and concisely. 

Enough has perhaps been said to show the general scope and character 
of this volume. It only remains to be said that Mr. Menzies’s work, in its 
completed form, seems to supply a real want in Scots legal literature, and 
will be found of great use in practice, as a trustworthy exposition of the 


principles of trust-law. 
Francis M. ANDERSON. 


The Theory of Contract in its Social Light. By W. A. Warr, M.A, 
LL.B., D. Phil. Glasgow. Edinburgh: T. & T. Crark, 1897. 


A work like this is of special importance at the present time, when so 
many of our social and economic problems involve the doctrine of the scope 
and value of contract. What, then, is its value as a social institution, and 
what are the limitations of its usefulness? Mr, Watt’s book is an interest- 
ing and valuable contribution to the literature of this subject for all readers 
who care for a philosophical view of law and politics. In method, it isa 
criticism from a definite philosophical standpoint ; not an attempt to reach 
a theory by examining existing laws of contract and current political 
notions. Its standpoint may be roughly described as Hegelian idealism. 
In his “Outline of Legal Philosophy,” Mr. Watt has already defended this 
position. But most of his main conclusions would be reached by many who 
are not idealists. Hence, the work need not be regarded as of exclusive 
interest to a single philosophical sect. For this reason, among others, no 
criticism of idealism as a social philosophy need be attempted here, except 
that it often appears to lead the author to attach undue importance to 
abstract notions. For example, he devotes a chapter to discussing whether 
marriage is a contract or not. Now, marriage may be a contract, and yet 
be very unlike other contracts; or it may not be one, and yet be very like 
them. It is not what an institution is called, but what it ought to be that 
matters, and that does not depend on what it is called. Mr. Watt, however, 
elsewhere admits “that the abstract consideration of contract will not aid us 
much in dealing with the problems of actual life.” 

Mr. Watt defines contract as agreement creating obligation which the 
law will enforce. It is pointed out that legal enforcement cannot “be 
entirely separated from that force of public opinion from which it seems to 
grow ”—such being the finely expressed form in which adhesion is given to 
the well-known views of Sir F. Pollock on the relation of enforcement to 
legal obligation. The essential nature of contract is found in the fact that 

















REVIEWS OF BOOKS. 235 
































ly it gives a claim upon the conduct of others, and a valuable discussion 
of follows upon contracts for services. The value of contract as a social 
s institution is seen to depend upon its being a means of harmonising the 
is egoistic and altruistic tendencies of contracting parties in a common interest, 
7 in which their diverse wills are blended. State restraints on contract are 


next dealt with and justified by reference to the idealistic view of the State. 


al The consideration of the relation of contract to property leads to a sympa- 
‘ thetic but acute criticism of Socialistic tendencies. Idealism appears to 
i creat advantage in a discussion on Socialism, because it teaches that the 


nature of man is essentially social. Whether it is so, and how it is proved, 
are questions which those who hold that human nature is only partially 
social, are inclined to ask with some envy. 

Mr. Watt has not dealt with the question, sharply raised in connection 
with the sweating system, factory and mining laws, and with one aspect of 
employers’ liability, Should the State interfere with contracts which result : 
in great suffering to the employed class? It can be conjectured what the 
answer from the standpoint of the book would be. The common good, the 
supreme ideal for society, is not the happiness of individuals, but their 

moral perfection. Hence, happiness and misery are alike irrelevant to it. 
To derive benefit from misery which can be prevented is, however, a form 
of wrong-doing which the State may attack in the sphere of contract, as 
elsewhere. Still, the view of ethical common-sense, as exemplified in 
ordinary political discussion, seems to diverge from all this. To it the 
prevention of suffering seems important in the cases in question, and 
not the suppression of a moral delinquency. Such divergence of 
view must, it is thought, ultimately compel the leaders of the ideal- 
istic school to alter to some extent their conception of the supreme 
good, or, at all events, to define the relation of human happiness to it 
more closely. 
In conclusion, the author’s view of the significance and value of contract 
in human life may be shortly summarised. It is good, in the first place, 
because we find it embodied in systems of law which have developed 
through past ages. If the development of law shows a progressive approach 
to the ultimate good, then contract is justified by its place in the develop- 





ment. Further, the supreme good for man is to seek to improve and perfect 
character in himself and others. This is an aim in which all can share, and 
which can be attained without excluding others. Hence, in striving for it, 
complete harmony of aim is possible. In harmony, then, we find a test of 
the good. Now, we can see for ourselves that contract is a form of approach 
to the ultimate good, because in it harmony of individual wills is, so far as 
the relation admits, attained. The family and the State are justified 
by considerations similar to both the foregoing. They are more perfect 
avenues to the common good than contract. Consequently, when its aims 
come into conflict with theirs, the latter ought to prevail. In this way, the 
sphere of contract suffers limitation. Such, briefly, is the idealistic view 
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of the function and limits of contract. Even those who do not share it can 
admit that it is ably and clearly expounded in this book. 
C. P. Boswett. 


The Law of, and Practice in, Lunacy. By A. Woop Renton, M.A, 
LL.B., Barrister-at-Law. Edinburgh: Wiutuiam GREEN & Sons, 
London: Stevens & Haynes. 


This huge volume has for its object ‘to cover the whole field with 
which it deals, and to combine a systematic treatment of it with a practical 
annotation of the numerous statutes in which it is so largely embodied.” 
The subject is treated of under two main heads, ‘‘ Lunacy Independent of 
Statute,” and “ Lunacy Dependent on Statute.” Under the latter head the 
volume gives—(1) the existing English Lunacy Acts, with ample annota- 
tion, Rules of the English Commissioners in Lunacy, &c. ; (2) the Criminal 
Lunatics Acts, which are fully discussed ; and (3) the Rules in Macnaughton’s 
Case, with a preface. There is further an appendix containing a collection 
of Statutes, Forms, Precedents, &c. 

The questions of lunacy which are independent of statute, and also those 
involving the criminal responsibility of the insane, are treated by Mr. Wood 
Renton with great clearness and learning. He traces the history of the 
English doctrine, that a man cannot stultify himself by setting up his own 
incapacity, down to the case of Jmperial Loan Company v. Stone (1892), 
1 Q.B. 599, where the law was broadly stated that the insane defendant 
in an action on contract (whether executed or executory) must, in order to 
succeed, prove that his insanity was known to the plaintiff at the time of 
the contract. On the question of undue influence affecting the validity of 
marriage we have a full and interesting statement of that remarkable series 
of cases, Scott v. Sebright, 1886, 12 P.D. 21; Cooper v. Crane, 1891, P. 369 ; 
and Ford v. Stier, 1896, P. 1. In the law of testamentary capacity Mr. 
Wood Renton explains the change made by Banks v. Goodfellow, L.R. 5 
Q.B. 549, when Cockburn C.J., exploded the metaphysical nonsense pro- 
pounded by Lord Brougham in Waring v. Waring, 6 Moo., P.C. 841. In 
this chapter, as in other parts of his book, the author makes excellent use of 
the Scottish authorities (with all of which he is evidently familiar), and 
comments with some severity on Lord Young’s opinion in Ballantyne v. 
Evans, 13 Rett. 666. The leading authority on insanity in relation to tort, 
is Hanbury, 1892, 8 Times’ L.R. 559. There is a short but excellent 
chapter on Insanity and Life Insurance. Mr. Renton cites freely from the 
American Courts. It appears that a modern American form of the suicide 
clause in life policies is “ sane or insane” and “ felonious or otherwise.” 

The bulk of this book, however, consists of a discussion of English 
statutory enactments, which are seldom consulted by Scottish practitioners. 
Though the leading Scottish Act of 1857 has closely followed the nomencla- 
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ture, and imitated many of the provisions of the English Lunacy Act of 
1845, and though the Memorandum which accompanied the English Lunacy 
Acts Amendment Bill of 1889 states that ‘the principle of the Scotch 
procedure has been adopted with somewhat fuller elaboration of details,” 
yet it must be kept in view that, both in fundamental principles and in 
procedure, the English and Scottish Lunacy Statutes differ widely, and that 
the one serves in no way as a guide to the law and procedure of the other. 

The book further contains statements, contributed by writers in Scotland 
and Ireland, of the practical administration of Scottish and Irish lunacy 
law respectively. It is greatly to be regretted that the statement dealing 
with Scottish law (for which it is stated that Dr. Yellowlees is responsible) 
is erroneous in several particulars. For example, this passage contains 
several blunders :— 

“When crime is committed in Scotland by persons deemed insane, they 
are committed to the asylum of the district at the instance of the Procurator- 
Fiscal, pending investigation in open Court, held within one week and after 
public intimation in the newspapers. If found insane by the Sheriff on 
trial, they are committed as dangerous lunatics to the asylum until cured, 
or until it is certified that they can be liberated without danger to the 
lieges. Grave crime committed by a lunatic in an asylum involves accusa- 
tion before the Court, a plea of insanity in bar of trial, and committal to 
the criminal department of Perth Prison during Her Majesty’s pleasure.” 

When crime is committed in Scotland by persons deemed insane, they 
are not necessarily committed to a district asylum, or any asylum, pending 
investigation. The procedure described appears to resemble the procedure 
in the case of persons apprehended as “ dangerous lunatics ;” but ‘‘ dangerous 


’ are not criminals in any sense, and may not even have been 


lunatics ’ 
accused of having committed any act such as would render a sane person 
liable to be dealt with by the police. The writer seems to have confused 
the case of the criminal lunatic with that of the dangerous lunatic. It is 
not the case that ‘dangerous lunatics,” if found insane by the Sheriff on 
trial, are committed as dangerous lunatics to the asylum. They are in 
nineteen cases out of twenty handed over without trial to the parochial 
authorities on an undertaking to make due arrangements for their safe 
custody, and placed in asylums as ordinary lunatics, not as dangerous 
lunatics, Grave crime committed in an asylum in Scotland does not 
“involve” the consequences described. A patient who commits a grave 
offence in an asylum may indeed be tried for it like any other offender, and 
may be sent to prison as a criminal lunatic, but it does not necessarily 
follow that he will be tried for the offence, or, if tried, that he will be dealt 
with as described. The proceedings in such cases are entirely at the dis- 
cretion of the Crown authorities. 


















Wotes on Decided Cases. 


Company — Memorandum and Articles— Creation of Preference 
Shares— Andrews v. The Gas Meter Company, Limited, 6th Feb., 1897, 13 
Times’ L.R. 197 and [1897] 1 Ch. 361.—This decision by the Court of Appeal 
in England deserves to be promptly brought under the notice of Scottish 
lawyers ; for in expressly overruling the long-standing authority of Hutton 
v. The Scarborough Cliff Hotel Company, 1865, 2 Dr. and Sm. 521, it also 
by implication impugns the Scots authorities of Ramsbotham v. Scottish 
American Investment Company, Limited, 1891, 18 R. 558, and JJilford 
Haven Fishing Company, Limited v. Jones, 1895, 22 R. 577. The principle 
of these three decisions is, as tersely put by Mr. Buckley, that as regards 
priorities between different classes of shares in a company, “silence in the 
In all of them, 
therefore, the issue of preference shares, unless provided for by the 


memorandum implies equality among the shareholders.” 


original constitution, was held wltra vires of the company, although pre- 
ceded by the necessary alteration of the articles of association. The 
idea was that the memorandum, as the charter of the company, con- 
taining the original definition of its powers, expressed a contract between 
its members as co-partners, which could not be afterwards altered, 
either with or without the assent of any of them. Accordingly, 
in Huiton’s case, where half the nominal capital had been issued in 
ordinary shares, the memorandum containing no mention of preferences, 
either as to capital or dividend, and the company proposed to issue the 
other half with a preferential dividend, and altered the articles of associa- 
tion by special resolution for that purpose, Kindersley V.C., refused to 
give effect to the proposed alteration, on the ground that it would have 
the effect of making the original shareholders co-partners with persons 
holding shares with a preferential dividend, contrary to the original contract 
that all shareholders should stand pari passu in regard to dividend. The 
judgment of Lord Kinnear in Milford Haven Fishing Company, proceeds 
upon similar reasoning. There the memorandum provided for the capital 
being issued partly as ordinary shares, and partly as shares with a prefer- 
ential dividend, but it contained no provision for any priority in regard 
to capital. It contained, however, a declaration that the capital of the 
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company might be “ divided into different classes to be held on the terms 
prescribed by the articles of association of the Company, or by special 
resolution, and so that the respective classes of shares may have and be 
subject to such preference guarantees and restrictions (if any) as may be 


prescribed by articles and special resolution.” After shares of both classes 
had been issued, the Company passed a special resolution to give the 
preference shares priority in respect of capital as well as dividend, but 
this was held ultra vires in respect that the memorandum implied that 
all shareholders should have equal rights in the distribution of capital, 
and that the resolution was in violation of the contract made by the 
Company with the holders of ordinary shares previously issued. 
Lord Kinnear, who gave the leading opinion, held that the original equality 
in the rights of the partners inter se was not affected by the liberty to 
divide the shares into different classes, conferred by the declaration in the 
memorandum. He said :—“ The terms upon which the shares are to be held 
must be fixed once for all when the shares are issued. The provision, there- 
fore, enables the Company to prescribe the conditions on which the shares 
that are offered to the public are to be held, but it does not, in my opinion, 
enable them to vary the terms on which shares have been offered and accepted, as 
these may have been fixed at the date of issue.” And he proceeded to declare 
the resolution invalid and ineffectual both because it was against the 
contract already made with the existing shareholders, and also because it 
was inconsistent with the conditions of the memorandum, ‘“ which provides 
by implication that the ultimate distribution of assets shall be equal, just as 
clearly as they provide in express terms that there shall be a certain priority 
of dividend.” 

It is at first sight startling to find that this law is all wrong ; and to be 
told that the doctrine that silence implies equality, is, in the opinion of the 
Court of Appeal, an unsound proposition. But consideration of the 
careful reasoning, in which Lord Justice Lindley conveyed the opinion 
of the Court, will commend the conclusion, guarded as it is by his 
declaration that ‘if by declining to follow the decision in Hutton v 
Scarborough Cliff Hotel Company, we were disturbing titles or embarrassing 
trade or commerce, we should treat it as one of these decisions which, 
though wrong, it would be mischievous to overrule.” 

The Gas Meter Company had power in its memorandum to increase its 
capital as provided by the articles of association, but it had no authority 
under either memorandum or articles, as originally framed, to create 
preference shares. In 1865, however, it assumed such power by altering 
the articles by special resolution, and issued preference shares accordingly. 
Its prosperity became so great, that the preference shareholders desired 
to be treated as ordinary shareholders, and the latter brought an action to 
find they were not entitled to be so treated. It came before Justice 
Kekewich, and he decided, on the authority of Hutton (supra), that the 
issue of preference shares was ultra vires, and that the preference share- 
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holders had none of the rights of shareholders at all, whether preference oy 
ordinary. In the Court of Appeal the defendants moderated their demands, 
and maintained their rights merely as preference shareholders, and they were 
successful. In delivering the opinion of the Court, Lord Justice Lindley 
pointed out that there was, to begin with, an ambiguity in the grounds of 
V.C. Kindersley’s judgment in Hutton’s case, in respect that while he held 
the resolution altering the articles to be wltra vires, because it was an 
alteration of a condition of the constitution of the company, that might 
mean the constitution either, as fixed by the memorandum alone, or, 
as fixed by the memorandum together with the original articles. If it 
meant the latter, the decision was unintelligible, for sections 50 and 5] 
clearly empower a company to alter its articles by special resolution, 
and the power is one which, it has been held, a company cannot deprive 
itself of. In 1875, it was decided (Harrison, L.R. 19 Ex. 358) that the 
condition of equality thus supposed to be implied in the memorandum, could 
be excluded by the terms of contemporaneous articles, which, as Rigby 
L.J. has remarked, was a virtual overruling of the principle of Hutton’s 
case ; and the departure thus made from the principle of the Vice-Chancellor’s 
decision has been sanctioned in later cases (South Durham Brewery, 1883, 
31 Ch. D. 261; Bridgewater Navigation Company, 1887, 39 Ch. D. 1, 
and 14 App. Ca. 525). Nor is the decision in Ashbury v. Watson, 30 
Ch. D. 376, at all inconsistent. In that case the memorandum provided 
for preferential shares, and it was held that the conditions thus intro- 
duced could not be afterwards departed from. But nothing was either 
decided or assumed as to implied conditions in the memorandum. 
The Act itself says nothing about such. It enables a trading cor- 
poration to be created by registration of a memorandum of association, 
and it prescribes certain well-known conditions as essentials of that 
document. The memorandum defines the constitution, while the articles 
regulate the management of the company (Riche v. Ashbury, 7 H.L. 668). 
Now, under which of these departments does the partnership relation in 
itself (¢.e., the mutual rights of the partners inter se) fall? The Vice- 
Chancellor, and, following him, our own judges, have assumed that it 
falls within the former—that is to say, that, apart from the objects of the 
company as set forth in its memorandum, and from the scope of its 
business as therein defined, the interests, preferential and otherwise, of 


its partners were fixed, finally and unalterably, by the conditions under 
which it started business—and further, that if these conditions were 
silent on the subject, that the general presumption of equality which 
attaches to a common enterprise must regulate these rights. But the 
Act itself does not say so. On the contrary, it is careful to leave the 
partners free to alter the conditions under which they shall continue 


to carry on business, as regards their relations to one another, so long 
as they observe in their dealings with the outside world, the limits and 
scope of the business which they originally undertook. This is the fair 
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construction of the sections 8, 12, and 50 of the Act. In the nature 
of things, a trading company, consisting of more than twenty persons 
(and therefore necessarily incorporated under the Act of Parliament), is as 
much entitled to alter the rights of its partners inter se by the creation 
of preference shares, as a number of individuals trading as partners 
but unincorporated, is entitled to arrange their respective rights as 
they may find expedient in the course of their business. And most 
people will readily concur in L.J. Lindley’s concluding remark that “ it 
is desirable, from all points of view, to remove from companies a fetter 
which ought never to have been imposed upon them, and which in practice 
has been got rid of by skilled draughtsmen by the insertion of power to 
issue preference shares in the original articles of association as in the 
memorandum of association itself.” These devices, his Lordship concludes, 
will no longer be necessary. The principle of the judgment is that the 
members of a trading corporation under the Companies Acts acquire no 
vested rights in its constitution as it exists when they join it, except such 
as depend upon the well-known doctrine of wltra vires, by which its capacity 
to alter that constitution is limited to such changes as are necessary for the 
due attainment of its objects. This view has the apparent assent of 
Mr. Buckley in the latest edition of his well-known work on Company Law 
(see Preface). But the decision of the English Court of Appeal is no bind- 
ing authority upon us, and while it settles English Law pro tempore, it leaves 


the Scots Law in considerable doubt. 
G. W. .B. 


Company — Certificate of Fully-paid Shares — Estoppel — Vewve 
Monnier et ses fils (Limited) v. Bloomenthal [1896], 2 Ch. 525, and in 
XIII. Times’ Law Reports, 238.—This case dispels some of the terrors 
of section 25 of the Companies Act 1867. Bloomenthal lent the Com- 
pany £1000 on bill at six months with collateral security of 10,000 £1 
Preference Shares of the Company certified as fully paid up, conform to 
certificates delivered with the bill, and the lender was registered as share- 
holder. It was arranged that if part of the loan were sooner repaid, a 
corresponding number of the shares should be returned to the Company. 
A further loan of £600, on similar collateral security of 6000 additional 
shares, was made three months later. The loans were not repaid, but nine 
months after the first transaction the Company sold 200 of the shares at 
17s. 6d. each, and the lender executed transfers and authorised the price to 
be paid to the Company, from whom he received £20 in reduction of the 
loan, The lender did not know or inquire how the Company came to have 
fully paid up shares to allot to him, but stated that he believed they 
were fully paid up till shortly before the winding-up, when he was casually 
informed by a stranger—as was the fact—that nothing had been paid 
on them. Mr. Justice Vaughan Williams and the Court of Appeal 
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thought that Bloomenthal was not entitled to have his name removed 
from the list of contributories. It was not the case of a bona fide 
purchaser and transferee for value without notice, Waterhouse v. Jamieson 
[1870], 2 H.L. Se. 29, and Burkinshaw v. Nicolls [1878], 3 App. Ca, 
1004; nor the case of an allottee who made no application for shares and 
dealt on the faith of the certificate, Parbury’s case [1896], 1 Ch. 100. 
Bloomenthal ought to have inferred that the statement in the certificates 
was not true. The nature of the transaction excluded the idea that 
these shares might have been the property of someone entitled to fully 
paid shares from the Company. He knew that the shares were the 
Company’s, and that, as he did not pay for them, they were not paid up. 
This reasoning the House of Lords has disposed of rather summarily by 
declaring that it would be a scandal to the administration of justice to hold 
Bloomenthal liable ; for it was not open to the company to say, ‘‘ We made 
a misrepresentation of fact to you, and if you had enquired, you would have 
found that these shares were not fully paid, and because you were a fool and 
trusted us without enquiry, we are now entitled to make you pay what we 
represented was already paid.” The admission that he was a shareholder 
was not inconsistent with his denying liability, because he relied on the 
representation, which meant that there was no liability. This broad ground 
of judgment indicated will recommend itself both to the legal and the com- 
mercial public. It proceeds on the footing that Bloomenthal believed the 
representation and relied on its truth. The Chancery judges, on the other 
hand, while accepting as honest and true Bloomenthal’s statement, ‘‘I had 
not a suspicion that they were not fully paid up,” seem to explain that to 
mean that he had not a suspicion that they were not in law so paid up as to 
entitle him to be registered without liability. As Lindley LJ. puts it, 
“He knew so much that if he had taken the trouble to avail himself of what 
he knew, he would have realised the fact that these shares could not be 


’ But then there are mysteries in company law, and this 


fully paid up.’ 
mercantile man did not set himself to think them out, but accepted the 
written assurance of the secretary’s letter and the directors’ certificates. It 
would, no doubt, have been different if he had thought out the matter, or 
taken advice, and, after reaching the conclusion that the shares were not in 
fact paid up and accordingly that the assurance was not true, had still 
advanced his money. In that case it could not be said that he did so in 
reliance on the truth of the representation. Lopes L.J. says, “‘He knew, 
or had reason to know, or ought to have known.” This is just the loose 
language which in the case of Peek v. Derry was found insufficient to 
attach liability to one who made a misrepresentation which he honestly 
believed to be true. 

In the Scottish case of Furness v. The “Cynthiana” and “ Feliciana” 
Companies [1893], 21 R. 239, a similar question arose but was decided 
adversely to the contributories. The transaction was a loan upon the 


security, inter alia, of shares represented in the share certificates by the 
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executive of the companies, as fully paid up; but the lenders’ position was 
compromised by their receiving shortly afterwards receipts for calls to the 
full amount of the shares which corresponded with the amount of the loans, 
thus making the loans serve as payment of the shares, while at the same 
time the parties continued to treat the transaction as one of loan, and drew 
interest thereon. The case disclosed a similar ignorance, or want of 
appreciation, on the part of commercial men of the idea and meaning of 
paid up shares. They had not thought out their position or taken advice ; 
and by accepting the receipts for calls, showed that they did not 


rely entirely on the share certificates. 


Ae tae 








Payments in Advance of Calls.—The decision in Lock v. Queensland 
Investment and Land Mortgage Company (Law Reports, 1896, 1 Ch. 397 ; 
App. Ca. 461), has introduced another anomaly into the law of joint-stock 
companies. A company limited by shares under the Companies Act 1862 
may not pay dividends to its shareholders out of capital ; but it may arrange 
with a shareholder that he shall pay up in advance the amount uncalled on 
his shares on the terms of the company paying him interest on the advance, 
and this interest, according to Lock v. Queensland Company, may be paid 
out of capital. It is not as if the advance were an ordinary loan ; not only 
is it incapable of repayment at the option of the parties, but it operates as 
a discharge of the shareholder’s prospective liability to calls. The only 
respect in which such an advance differs from a payment of called up capital 
is that the shareholder, instead of receiving dividends, receives interest at 
a fixed rate. At first sight, therefore, it seems a little anomalous that 
a company should be able to spend its capital in paying this interest, while 
it cannot do so in the case of dividends. The unanimous decision of nine 
such eminent judges as Mr. Justice Stirling, Lords Justices Lindley, Kay, 
and A. L. Smith, and Lords Halsbury, Herschell, Macnaughten, Morris, 
and Shand, ought to carry conviction to every well-regulated mind, and yet 
it can hardly be said that the decision in Lock v. Queensland Company is 
universally accepted as satisfactory. The argument which seems to have 
had most weight with the judges is that Article 7 of Table A (Companies 
Act 1862, Schedule I.) authorises the payment of interest on prepaid calls 
out of capital ; but surely this is giving too much importance to Table A. 
The specimen set of regulations contained in Table A were never intended 
to lay down any rules of law as between a company and the rest of the 
community ; they are merely regulations for the internal management of 
any company which happens to adopt them. No company is bound to 
adopt them, and any company which does adopt them may vary or abrogate 
them at pleasure. The rule which forbids a company to pay dividends out 
of capital is a rule which exists for the benefit of creditors. How can the 


Internal regulations of a company, which may vary from month to month, 
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affect its duties towards its creditors? Article 7 of Table A is neither 
more nor less than what it professes to be—namely, an authority from the 
shareholders to the directors to accept payments in advance of calls, and to 
agree to pay interest on them: it was never intended to authorise the 
directors to do something which infringes the rights of creditors. 

C. 8, 


Nuisance—Obstruction of Street—Oyston v. Aberdeen District Tram- 
ways Company, 14th December, 1896, A.C. 111, 23 Ret. 1098, and 
34 Se. L.R. 174.—It cannot be said that the unanimous judgment of the 
Lords in this case adds anything to the law. That serious obstruction of 
the highway, aggravated by the administration of wet slush below freezing- 
point to the legs of the horses using the highway, constitutes a nuisance, is 
a proposition scarcely needing the authority of the final Court of 
Appeal. But the case is of interest as showing how learned judges may be 
imposed upon by a plausible defence, especially when that defence is not 


tested by the ordinary conditions of pleading. There were, of course, many 


points raised by the Tramway Company in defence. They claimed that the 
manufacture of this slush was within their statutory right of maintaining 
their line. But their right of using their track and rails is not exclusive. 
They also claimed that the manufacture was by implication authorised by 
statute, because without it they could not keep their statutory system open. 
But the evidence from other Scottish towns was against them on this point. 
They further argued that, admitting the nuisance, the Town Council ought 
to have removed it, but this plea was obviously not open to so persistent 
a wrong-doer. Lastly, they pleaded (and this apparently was the ground of 
judgment by the Lord Ordinary and the Second Division of the Court of 
Session) that their operations were sanctioned by the street-cleaning 
authority. The Lord Justice Clerk went the length of saying that he was 
emphatically against the use of salt for this purpose (by which he probably 
meant that he would have interdicted it, if free to do so), but he deferred 
to what he imagined was the opinion of the Town Council, that the system 
followed by the Tramway Company was the only reasonable method of 
clearing the streets. Now, law and fact here seem equally wrong. Street 
authorities have no doubt a large discretion, but they are not entitled to 
inflict a nuisance either on the ratepayers who elect them, or on the other 
(probably equally numerous) members of the public who use their streets 
and do not elect them. But what about the fact? There was no averment, 
or plea, on record to the effect that the Town Council had authorised, or 
approved of, the operations of the Tramway Company. On the other hand, 
it appeared in evidence that the Council told the Company that their 
operations were, in the opinion of counsel, “ unwarrantable and illegal,” and 
asked them if they could not “arrange for the expeditious clearing of the 
streets.” It may well be that the Town Council have also incurred serious 
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liabilities by their supineness in permitting a nuisance to continue on the 
streets, but that can hardly have the effect of rendering the nuisance 
innocuous, or of relieving from liability the Tramway Company as the 
creator of, or principal contributor to, the nuisance. Perhaps some light is 
thrown on the course of decision in this case by the unprecedented fact that 


a question, as to which evidence had been led for a week, was decided in 


the Second Division on a seventeen minutes’ opening speech by Junior 
Counsel, the greater part of the seventeen minutes not being occupied by 


Counsel. 


What is a ‘Stream’ ?— Macnab vy. Robertson & Others, 33 
Se. L.R. 497, and 34 Sc. L.R. 174.—In one sense this is only a 
decision on construction. The appellant was tenant of a distillery, 
“with the right to the water in two ponds, and in the streams leading 
thereto ;” and it has been held that the right of tenancy created by these 
words did not include the water of a spring, the bulk of which, at the date 
of the lease, gravitated by percolation into the lower pond. The word 
“streams” was satisfied by a burn which fed the upper pond, and connected 
the two ponds. Lord Low took the plausible view that the lease included 
all the sources of supply, and, therefore, all springs feeding either the burn 
or the ponds, though not by any definite or surface channel; and this view 
has been accepted by the Lord Chancellor in dissenting from the judgment 
of the House of Lords. But the Second Division and the majority of the 
law Lords took, what seems the sounder view, that while there may be 
subterranean “‘ streams,” the word, in its primary and natural sense, denotes 
“a body of water having a continuous flow in one direction,” and not 
“water, whether falling from the sky or escaping from a spring, which did 
not flow onward with any continuity of parts, but became dissipated in the 
earth’s strata, and simply percolated through or along these strata until 
it issued from them at a lower level, through dislocation of the strata, or 
otherwise.” Possibly another result might be arrived at in the case where 
the water in a pond is leased, and the main supply is by natural and 
necessary percolation. The question might even be raised whether the 
landlord who lets a pond is entitled to interfere with surface drainage ; 
such interference might amount to derogation from the grant. But in 
M‘Nab’s case these elements did not exist. There was no case of implied 
obligation by the landlord; and the dictum of Lord Watson accurately 
represents the law, although it does not satisfy the conditions laid down 
by Hope L.J.C., in Zrving, 18 D. 841 (cited by Lord Gifford with approval 
in Blair v. Hunter, Finlay & Co., 9 M‘Ph. 204):—‘ The water he thus 
creates he may send where he chooses, if within his competency, for it had 
previously no definite existence, no certain outlet, no distinct or established 
run.” In an outburst of metaphor, unusual in the dry atmosphere of the 
woolsack, Lord Halsbury spoke of “streams of tears from the eyes and the 
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’ The facts were more truly suggested 


” 


blood streaming through the veins.’ 
by the old Scots phrase of “seiping, 
see quoted from the evidence in the opinion of Lord Shand. In Perth. 


or “syping,” which we are glad to 
shire, seip often means a small spring, but its general meaning in Saxon 
Scotland is the process of oozing gently, as liquids do, through a cask that 
is not tight, and the word closely represents the scientific fact of percolation, 
It may comfort the Lord Chancellor to be reminded of a well-known 
Scots verse :— 
“ And gart his swall’d een sype 
Sawt tears that day.” 


Slander—Nevill v. Fine Art Insurance Company (1897), A.C. 68.— 
The rubric of this case is enough to call the shade of Fox from the grave, 
Lord William Nevill had a flourishing West End Insurance Agency in 
Charles Street, and he sued the Fine Art Company because they circularised 
their customers that his agency had “been closed by the directors.” The 
jury found, inter alia, that the statement was a libel, and that it was untrue. 
The House of Lords, affirming the Court of Appeal (1895), 2 Q.B. 156, 
found that the statement was not capable of a defamatory meaning, and 
that it was true! The case was a trumpery one, but it rather appears 
that as a matter of fact Nevill resigned his agency, because his commission 
was too small, and there was therefore a spice of malice in the circular, and 
the jury found that the Company had exceeded any privileged business 
occasion, though they did not expressly find malice. But the House of 
Lords held that the case should have not been left to the jury. “It is not 
enough to say that by some person or another the words might be under- 
stood in a defamatory sense.” As Brett L.J. said in Henty’s case (5 C.P.D. 
541), if there are a number of good interpretations, why should the only bad 
one be seized upon? ‘‘ Because some persons may choose, not by reason of 
the language itself, but by reason of some fact to which it refers ” (like not 
accepting the cheques of a particular Bank, as in //enty’s case) “to draw an 
unfavourable inference, it does not follow that such matter is libellous.” 


Bankruptcy—Statement of Concurring Creditor’s Claim—/iddell v. 
Galbraith, 27th October, 1896, 24 Rett. 51.—Considerable doubt is felt in 
the profession as to this decision. The Court recalled a sequestration 
because the account relative to the concurring creditors’ affidavit did not 
specify the kind of goods supplied, but contained forty-eight items of 
“goods” on particular dates. The decision proceeded entirely on the 
authority of the case of Ballantine v. Barr, 5 M‘P. 330. But, if desired, 
it was easy to distinguish that case. The item “cash lent you” was there 
a necessary part of the claim, and was plainly defective as being without 
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voucher, and the account contained both specific and general entries of 
goods. In Riddell’s case the account, being that of a cycle manufacturer, 
contained nothing but general entries, which to any man of business meant 
cycles. It is impossible not to agree with Lord M‘Laren when he says : 
the account “is stated in the form in which accounts are usually rendered by 
one dealer to another, and no doubt it is just a transcript of the account in 
the creditor’s ledger.” Why should the Court suppress their opinion in 
deference to a single decision? No doubt, points of practice, once fixed in 
bankruptcy, should be followed. But who told the Court that Ballantine 
y. Barr had been generally followed? This may be doubted, when we {find 
it decided by the First Division in Cox Brothers v. Jackson, 16th June, 
1877, 4 Rett. 898 (not cited in Riddell v. Galbraith), that an account 
appended to a debts recovery summons, containing the same general entries 
of goods as in Riddell’s case, is sufficient. Lord Shand held that a more 
detailed account should be produced. It may be said that the occasion 
and the issue are different in a debts recovery summons and a sequestration 
petition, but it is difficult to suggest any reason why a statement 
sufficient for decree in the creditor’s favour should not be sufficient for 
his concurrence ;—at all events, why a statement accepted for business 
purposes in the Debts Recovery Court should be held so irregular as to 
necessitate the recall of sequestration. 


Spes Successionis of Bankrupt—Obvers (Paton’s Trustee) v. Paton’s 
Trustees, 17th March, 1897, S.L.T. iv. 350.—It was rather expected in 
the profession that Lord Kyllachy’s judgment in this case would be 
reversed, but it must now be taken as the law that pending sequestration 
a bankrupt cannot gratuitously discharge his right to Jegitim, the father 
dying before the sequestration is brought to an end. The case was com- 
plicated by the fact that the action to reduce the discharge was brought by 
the trustee ina French bankruptcy, but there was little substance in the 
defenders’ contention (largely founded on the English case of Hermanos, 
24 Q.B.D. 640) that the only mercantile sequestration operating universally 
on the moveable estate of the bankrupt was a sequestration awarded in the 
Courts of the country where the bankrupt had his domicile of succession. 
A trade domicile is sufficient for that purpose, and there seems to be some- 
thing fantastic and impracticable in the opposite view. The ground of 
decision of the main question was, that according to the fundamental 
principles of the common law of insolvency a sequestrated bankrupt is not 
entitled to attempt to intercept or divert a succession that may, if some- 
thing happens during the sequestration, become estate, available for dis- 
tribution among his creditors ; and that accordingly the discharge in this 
case was a fraud upon the creditors. The difficulties of such a view are 
obvious. Not only was the spes not estate vested in the trustee at the date 
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of the discharge by the bankrupt, but it is settled by Reid and Morrison, 
20 Rett. 520, that the statutory power of requiring further assignations 
from the bankrupt of estate coming to him after sequestration does not 
apply to a spes swccessionis. Further, it is clear that the creditors could 
not insist on keeping the sequestration open until the death of the bank- 
rupt’s father, in order that the right of legitim might fall to the trustee ; in 
other words, at the proper time the bankrupt might insist on his discharge 
without reserving to his creditors any right in this legitim. Prima facie, 
therefore, the bankrupt is the only person in titulo to deal with the right 
of legitim, and the present decision proceeds on the idea that insolvency 
places a certain disability on the bankrupt. The Lord President says that 
in the initial stages of insolvency the law recognises an equitable duty in 
the bankrupt to creditors, but hitherto it has been supposed that this duty 
was confined to the estate actually belonging to the bankrupt at the time, 
and it seems difficult by mere legal reasoning to reach the result in 
Paton’s Trustees, although possibly that result may be well founded in 
justice and expediency. It may, however, be argued that the policy of 
mercantile sequestration is satisfied by the transfer of the bankrupt’s whole 
existing estate, and of such property as he shall actually succeed to during 
the sequestration. Section 103 of the Bankruptcy Act clearly says that the 
ipso jure vesting of acquirenda is at the date of actual succession, not a 
moment before, and the decision of the Court accordingly amounts to this 
that, before any right vests in the trustee, the bankrupt cannot discharge a 
right which is contingent—(1) on the father dying during the sequestra- 
tion; (2) on the son surviving the father; (3) on the father leaving 
moveable estate. The right is one that could be completely defeated by 
the father changing his investments, and if that be so, it seems a short step 
further to say that the father and son might agree together to save the 
legitim from the bankruptcy. The reasons of the decision apparently apply 
a fortiori to the bankrupt’s non-acceptance of a legacy or gift, and yet, even 
in that case, the bankrupt might have the strongest reasons for declining 
such benevolence. At all events, it seems somewhat harsh to characterise 
the discharge of legitim as “morally fraudulent.” The strongest considera 
tion in support of the judgment seems to be that, unless it be sound, the 
operation of section 103 would be greatly limited. 





EMPLOYERS’ LIABILITY ON THE CONTINENT. 
I. 


HERE are many causes which render the present a 
favourable moment for investigating a doctrine which 

at first sight seems to conflict with a fundamental principle 
of law, namely, that the individual is only liable for his own 
acts; and for examining the foundations of the wide-spread 
liability which exists in all European countries, of masters 
for wrongs committed by their servants. Trades unions 
have in recent years largely increased both in numbers and 
power; Germany and Austria have both recently passed 
laws for insurance against accidents caused to workmen in 
trade; the introduction of the Compensation to Workmen 
Bill in May has given the subject a special interest to 
English-speaking people; in German-speaking countries 
discussion of the principles underlying the liability of 
masters for the wrongs of their servants is still vigorously 
carried on, and the new German Code, whilst settling the 
question for Germany, still leaves the subject of great 
importance to Austria. France appears to be on the eve of 
insurance legislation. 

The subject will be treated under two main heads, 
viz. :— 

(1.) Injuries committed by servants to persons not in the 

same employ as themselves. 
(2.) Injuries committed by servants to fellow-servants, or 
employers’ liability commonly so called. 

Under the first head’ the development of the law in 
German-speaking countries only will be discussed; under 

VOL. IX.—NO. 3. S 





250 THE JURIDICAL REVIEW. 


the second head a more general view of the position on the 
Continent will be taken. 


GERMANY AND AUSTRIA. 


The laws in Germany and Austria will be discussed 


together as they are based on similar grounds, and though 


in Germany the new Imperial Code has now made an 
important alteration as regards the presumption of blame, 
it will be necessary to consider the law hitherto prevailing, 
in order that the reason for this change may be better 
appreciated. The Imperial railway laws and laws relating 
to great undertakings differ slightly in detail in the two 
Empires, but in principle they both proceed on the same 
lines. 

In early systems of law, both the Mosaic and the Roman, 
the principle of noxae deditio appears. The head of the 
family has to answer for the acts of his establishment, 
whether human or not, and quite apart from any subjective 
blame on his part. The principle of making compensa- 
tion by actio noxalis instead of handing over the offending 
person or thing is a later stage in the development of law. 
The master has to answer for the acts of all comprising 
his familia, first by handing over the wrong-doer, then by 
making compensation in lieu of surrender. Brunner, writing 
of the earliest stages of German law, says hereon: ‘Those 
belonging to the house, the wife, children, and menials are 
in the power of the head of the house. The position of the 
house-master shows itself within as control, without as 
responsibility. If anyone belonging to the house has been 
injured, the master brings the action in his own name; 
whilst, on the other hand, he has to answer for all injuries 
imputed to his family by third persons, so that they, appear- 
ing to outsiders mainly as pars domus, become entirely 
protected through the person of the paterfamilias.”(a) 

“ According to Germanic law, as above remarked, the 





(a) Brunner, “ Deutsche Rechtsgeschichte,” i. sec. 12, pp. 70, 71. 
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house-master was responsible to third persons for those 
attached to his house. This responsibility extended not 
merely to bondsmen, but also to half-free or free persons. 
Ifa free but landless man remained for some time in the 
house of another, he acquired a relation of dependency which 
established the responsibility of the house-master. ... 
The liability of the master extended not merely over bonds- 
men living in the house, but over those settled on the land, 
and even over those elsewhere, so long as the master kept 
his ownership, and no third person became responsible by 
receiving the man. ... For misdeeds of the bondsman, 
the master originally bore full responsibility towards third 
persons. (@) 

English medizeval law appears to have been but little 
different from that of Germany. The picture drawn by 
Brunner is very similar to that drawn by Professor Maitland. 
“The householder of Bracton’s day was bound to produce 
any member of his mainpast or household who was accused 
of felony, and failing to do so was amerced, but only 
amerced.”(6) And just as the germ of the modern responsi- 
bility of the master and employer in Germany is probably to 
be sought in the power of control exercised by the head of 
the household, so in England it is suggested that it may also 
spring from this source. (‘A more hopeful line of tradition 
may lie within the household,” op. cit. eod. loc.). 

It will be necessary, therefore, to examine the question 
historically. 

Until the middle of the fourteenth century Germany 
could not be said to have any Common Law. The law 
prevailing in different parts was from the twelfth century 
becoming written, but the influence of Roman law proved 
too much for these scattered customs, and they ultimately 
succumbed to it. These Folk laws have, for the most part, 
been edited in recent years, and the subject of the master’s 
liability for his servant’s acts finds a place in a large number 





(a) Brunner, D.R., ii. sec. 93. 
(b) ‘ History of English Law,” vol. ii. p. 528. 
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of them. They exhibit a great diversity and a great 
difference of treatment of the cases according as the 
injury is done by a bond-servant, or a free servant. All 
early Folk laws appear to recognise the general principle 
that each man must answer for his own wrongs, though they 
nearly all find it necessary to depart from this principle in 
special cases and to recognise individual exceptions. The state- 
ment of Brunner is certainly generally true as regards injuries 
committed by slaves, and in the earliest stages possibly for 
all persons forming one family, whether bond or free. The 
slave is bound to his master by special ties, and for him he 
must answer. It appears that the master was looked upon 
as a connecting link between his slave and the nation, and 
just as he sued in his own name for any wrong that had been 
done to his slave, so he was held responsible for any injury 
committed by him; the reason given being that sufficient 
care had not been taken to prevent him from doing wrong. 


For example, in the Lex Baiuwariorum, ii. 5, we find “ gua 


servo non contestaverit, ut talia non faceret,” and viii. 2, “ pro 
eo quod servo suo disciplinam minime imposuit.” The slave 
either had to be punished or compensation granted by the 
owner, or in many cases both were bound (ef. Stobbe, 
“ Privatrecht,” vol. ui. pp. 388, 389). It was not enough in 
many cases that the slave had been killed, the master was 
still liable for compensation (Stobbe, iii. 387). Where the 
slave was shown to be acting under his master’s orders, the 
latter was bound, and the former was regarded as his tool 
(Lex Frisionum, i. 14; Lex Saxonum, 50; Lex Langobardorum, 
ed. Roth. 241). 

A reason for the liability which probably plays as large a 
part to-day as ever as a justification for the master’s liability, 
is found in these early laws—viz., the fact that the slave 
could not pay for the damage he had done, and so these laws 
gave compensation to the full extent—e.g., Omne damnum, 
quod servus fecerit, dominus emendet (Lex Angliorum et 
Werinorum, 249); and the Lex Burgundiorum (iv. 2): and 
Baiuwariorum (i. 6), contain similar statements. 
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The Lex Salica (xxxv. 5) clearly recognises the principle 
of noxae deditio by providing that where the master delivered 
up his slave, the compensation awarded by the judge should 
be reduced by one-half, whilst in other laws the master freed 
himself from liability by such surrender (L. Baiuw., vii. 9 ; 
L. Sax. 18), but he could not exonerate himself by freeing 


the slave. 

Some Folk laws—e.g., Lex Saxonum,—freed the master 
from the consequence of the wrong, if the slave ran away and 
the master could get twelve oath helpers (£ideshelferi) 
to swear that he was ignorant of the delict of his ser- 
vant (Lex Saxonum, 52), (see “Die Grundsiitze tiber 
den Schadenersatz in Volksrechten;” A. B. Schmidt, pp. 
42-48), 

These early sources are concerned chiefly, if not solely, 
with the question of injuries committed by slaves, and either 
because the wrong-doer has evaded punishment by flight, or 
because he is not in a position to pay, the injured party 
turns to his master (Schmidt, p. 42). 

With the decrease of slavery and the consequent increase 
of free service, we find a change in the laws. In many of 
them the master is not answerable beyond the wages due at 
the date of the injury ; in some, and those under the growing 
influence of Roman law, there was a wider liability answer- 
ing more nearly to that of the liability for the slave. 

According to the Sachsenspiegel and other Folk laws 
connected with it, the master was not liable for the wrongs 
done by his free servants. ‘“ Neeman west plichtich von 
sinen Knecht to antwerdene vorbat, wen alse sin lon geweret, 
he ne werde sin biirge” (Sachsp. ii. 32). The master only 
has to answer the claim of the injured person so far as he has 
goods of the wrong-doer in his possession, or to deliver over 
to him any wages due. In another of the laws of the period 
it is stated that the master is liable if he keep the servaut 
for a day after he knows of the wrong having been done 
(Wendisch, “Riigianischer landgebrarch von v. Norman,” 
pp. 216, 217). Of course, if the master commanded the 
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wrong he appears as the actual wrong-doer here as in times 
of slavery, and in the Sachsenspiegel and kindred laws, 
wrongs done by slaves and animals stand on the same foot- 
ing (“Die Lehre vom Schadenersatz nach dem Sachsens- 
piegel,” Otto Hammer, pp. 81-85). The Sachsenspiegel is 
the ground-work of numerous other authorities of the later 
part of the thirteenth century, and from many of these the 
same rule may be laid down as that already cited. So, for 
example, we find in the Rechtsbrief fiir Pritzwalk (1256), “Si 
servus pro precio in servicio domini sur perdit vitam suam, 
dominus non tenetur, nist ut persolvat precium ipsum;” a 
similar rule is found in the Hamburger Stadtrecht of 
1270. 

If the master is careless in ordering or executing any 
work, or an injury is caused by his servants to third persons, 
he is then liable, “ wenn ihm eine ‘ vorsumlichket’ zur last 
fillt” (Hertz, p. 60). 

In the Schwabenspiegel and other South-German authori- 
ties of the Middle Ages, there is a modification of the Sach- 
senspiegel which is clearly traceable to Roman influence. 
The master is liable for the acts of free servants as if 
slaves. (a) 

These laws show the usual development. 

There is, first, the time when the master answers absolutely 
for all his familia, all his domestics, free or unfree; then, as 
regards freemen he can relieve himself by handing them over 
to the Court, though, as regards slaves, the master pays the 
compensation money; thirdly, the value of the surrendered 
slave can be set off, and, finally, complete exoneration is 
effected by surrender. In the last stage the master must 
sometimes swear ignorance of connivance at the wrongful 
deed—e.g., in an Edict of Chilpéric, we get “ Tune dominus 
servi cum vi. [hominibus| juramento [affirmet] quod pura sit 
conscientia sua, nec suum consilium factum sit nec volui- 
tatem ejus, et servum ipsum det ad vindictam” (Edict 





(a) (See “Die Rechtsverhaltnisse des freien Gesindes nach dem deutschen 
Rechtsquellen der Mittelalters,” Gustave Hertz, pp. 59-63.) 
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Chilp. «. 5). (See Wigmore, “ Responsibility for Tortious 
Acts;” Harvard Law Review, vol. vii. 331.) 

An examination of the foregoing, and of the authorities 
cited by Drs. Hertz, Hammer, and Schmidt, leads us to 
conclude that the rule in the Middle Ages was far wider 
than that of the modern German laws, in that a master was 
absolutely bound to make compensation for the injuries 
committed by his slaves, though sometimes he could avoid 
the liability, in whole or in part, by surrender; that, as 
a rule, the free servant had to answer for his own wrongs 
in his own person, the master being only liable to the extent 
of wages due to, or goods belonging to the servant in his 
possession, though in some cases the master must dismiss 
him from his service if he would free himself (Hammer. 
p. 82). There appear to be a few cases where the master 
was liable for the free servant's wrongs, and, especially, in the 
case of injuries caused by fire. One of the chief reasons 
given in justification for the rule was that a remedy given 
against the servant was an illusory one, he had no property, 
he was bound to obey his master’s commands, the master 
can punish any disobedience, and therefore he should be held 
liable (Hammer, pp. 84, 85). This was true as regards the 
slave, and it is to a large extent true to-day, but the rule of 
law of the Middle Ages only recognised in a limited number of 
cases any right of redress against the master for wrongful acts 
of free servants. The more the contractual relation of service 
took the place of the state of slavery, the smaller became the 
liability of the master. In addition to the liability of a master 
for his slave’s acts, he was also responsible for any injuries 
caused by a stranger whom he harboured (Stobbe, iii. 390). 

In the domain of contract law, however, it was early 
recognised that whoever performs a contract by means of 
others must answer for their faults. There is no general 
principle expressed, but instances are given in different 
places—e.g., the tailor is liable if cloth is purloined which 
has been handed to him to make up; the carrier is liable 
if his servant pilfers goods left with him, &c. And as in 









wes 


idaiptth ates aieminhpsigancahartininastiociontemetttar er ee 


ver ahead leas cna or abhi 




















ee 


aaah! 


eee = Eg doe Pasir ies wnrere re — 
BERRIES TONER Sk OES Raa i MED Be a an So, - re ~ 





LATE NN APO Ene iS kaha 
ATES OT OLE 


aks See 
ai eatin 


ad lin ag Aan ene acieo eee 


256 THE JURIDICAL REVIEW. 


contract the culpa of the agent is that of the principal, so the 
culpa of the servant gets put down to the master. 

This development is traceable distinctly to the influence 
of Roman law, the final reception of which dates from 1495, 
According to Roman law he was responsible who had 
actually caused the wrong, if he was to blame either because 
he had not exercised due care in the choice of his servants 
(culpa in eligendo), or if he failed to exercise due care in the 
supervision of his dependents, or was otherwise a partaker in 
their guilt. In certain cases the Roman law went even 
further than this. An absolute responsibility was laid on 
the ship-owners, inn-keepers and_ stable-keepers (naute, 
caupones, and stabulari) for damnum and furtum committed 
by their servants (Just. Inst. iv. tit. 5). The reasons given 
by the jurists are the “improbitas hujus generis honimum,” 
the limited choice which the public has as regards such 
individuals, and the complete control which they exercised 
over goods committed to them for transport and safe custody 
(Dig. iv. 9. 1, 1, and iv. 9. 3, 1). In addition to these 
cases a Praetorian edict imposed an absolute responsibility on 
the publican: for all excesses committed by their assistants, 
the reason for such edict being given as from the nature of 
the case (D. xxxix. 4. 1, 2), and “ Quante audacie, quante 
temeritatis sint publicanorum factiones, nemo est qui 
nesciat ; id circo Pretor ad compescandam eorum audacian 
hoc Edictum proposwit” (xxxix. 4, 12 pr.). Finally the 
liability of the master of the house for dejecta et effusa is 
imposed for the simple reason, “ publice enim utile est, sine 
metu et periculo per itinera commearr” (ix. 3. 1, 1). 

Culpa wm eligendo, culpa im custodiendo, the nature of 
the case, public utility, these are, in short, the reasons given 
for the different enactments, all of which had for their object 
the rendering liable of one person for acts of another free 


person in an absolute and irrebuttable manner.(@) 





(a) Wantig, “ Uber die Haftung fiir fremde enerlaubte Handlungen,” pp. 51, 61; 
Steinbach, ‘‘ Die Grundsatze des heutigen Rechtes,” p. 48; Stobbe, “Handbuch 
des Deutschen Privatreckgts,” iii. p. 392. 
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The liability which arises under the culpa in eligendo 
theory may arise from one of two ways. (1) Where a 
person bound by contract to another makes use of an agent 
in executing it, and a damage is caused by him (contractual 
culpa); or (2) where some one in an employment other than 
the execution of a contract employs a servant who injures 
another person, and the master has to answer for it (Aquilian 
culpa). It is frequently extremely difficult to distinguish 
between these two forms of liability, to say whether the 
evil was caused in carrying out a contract, or whilst perform- 
ing a service. Modern law has brought into line contractual 
and extra-contractual culpa (Stobbe, iii. 387). 

An examination of the text of the Lex Aquilia and the 
commentaries thereon shows that im many cases the owners 
of mischievous slaves, whose masters knew or should have 
known of their carelessness in dealing with another’s property, 
were held liable by direct action under the Lex Aquilia 
(ix. 2. 27, 11). The fragment referred to only deals with 
the relationship of master and slave, but the principle 
therein stated has been applied to cases of damage done by 
free servants. The master was therefore liable for damage 
caused by his servants or employés, if he knew or might 
have known of their unfitness by being sufficiently careful 
(Grueber, Lex Aquilia, 252 ; Wiintig, 35-37). 

In Roman law it is said that if a man in executing a 
contract did so by his servant, it was then a question 
whether such representation was allowed by the terms of the 
contract ; if a wrong was done by the servant and repre- 
sentation was not allowed, the master was absolutely liable ; 
if allowed, he was only liable so far as he had made a bad 
choice (Windscheid, vol. ii. p. 508). 

In other parts of the Digest the employer is declared to 
be liable for having made a bad choice as evinced ex post 
fucto (iii, 5. 21, 8, “sed etiam quod imprudenter eum 


elegeris; xiii. 6. 11, qui non tam edoneum hominem elegerit;” 


xix. 2. 60, 7). So also a farmer is liable for servants and 
people he has brought on his farm (in inducendis, xix. 2. 11, 
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pr.), or for the manner in which he employs his servants 
(7.e., for culpa in custodiendo, xix. 2. 41; Grueber, p. 91). 

A similar case to that raised in ix. 2. 27, 11, was tried in 
1661 in Saxony, and it was laid down that the master was 
liable for fire caused by his servant if he knew of his 
carelessness, and still kept him ‘‘ wenn der Hausherr seines 
Gesindes halber vom den Nachbarn oder Andern gewarnt 
wire und doch solches nicht abgeschaft hatte” (Wantig, 37 ; 
Stobbe, iii. 393). 

The modern codification starts with the general principle 
that every man is responsible only for his own wrongful 
acts, or as the Austrian Code has it, “ For unlawful acts 
which are not one’s own a man is not as a rule answerable” 
(Art. 1313). ‘There must be some actual blame, some sub- 
jective liability, and so the two following Articles, 1314 and 
1315, lay down an exception to Art. 1313, that if anyone 
engages a servant without a character, or knowingly keeps 
in his service persons who are dangerous by temperament or 
character, or gives shelter to a known criminal, he must 
make compensation for injuries caused by such persons, and 
further, he who knowingly employed a dangerous or incom- 
petent person has to answer for any injuries he may inflict 
on third persons. 

Connected with this is Art. 1161, which provides that 
only in the most urgent cases can a workman or foreman 
employ another to do work entrusted to himself, and in such 
cases he is liable for blame in the choice of such person. 
Under this head is comprised every kind of blame which is 
known to the common law as culpa in eligendo. 

The Prussian Landrecht of 1794 (i. 60-62) lays down 
rules similar to those which the Austrian Code subsequently 
adopted. It enunciates the principle that for injuries com- 
mitted by domestic servants, and by fellow-workmen and 
apprentices, the master and employer is not as a rule liable 
(Allg. preuss. Landr. 1, Theil, 6 Titel, secs. 60, 65), but it 
recognises clearly the obligation to compensate arising from 
culpa tic eligendo when it states that the master “ answers 
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for his domestics or servants when he is himself to blame, 






when knowing the incapacity or the negligence of his servant 

“A . . . . y . : i 
he nevertheless keeps him in his service to do work for which i 
he knows he is incapable.” It further enacts that where i] 


injuries are committed by idiots, lunatics, or children under 
seven, those who are responsible for taking care of them are 
liable, and that as soon as it is clear than an injury has been 









committed by his domestic servants, workmen or apprentices, | 
or by any occupant of his house, and the master, employer, t 
or landlord cannot ascertain the wrong-doer, an action lies 4 
against him (sec. 68). 

The view of the German Codes is, therefore, that a q 





person is not liable for the culpa of others, unless he himself 
is in culpa as having imperfectly chosen his servants and ) 
assistants. The plaintiff in an action therefore must prove 4 






the master’s culpa. ‘ 

The French Code (Article 1384) has adopted the wider 
principle, according to which it is contended that the master 
is answerable for his servants, as for his tools. The argu- 
ment that he has been careful in the choice of his servants 
is irrelevant, as subsequent events bave shown that he has 
neglected something either in choosing them or in conduct- 














ing his business. t 

It will be shown that the drift of modern developments 
is in this direction. iL 

All the cases cited from the Pretorian development of 
Roman law have now found their way into modern German I 
law, except, of course, that of the publican; but this posi- iq 
tion has only been reached gradually, and in modern } 





times. 

The liability of the owners of ships for injuries com- 
mitted by the crew to third persons was laid down in the 
Commercial Code (Articles 451 and 452), re-enacting older 
legislation on the subject. All attempts, however, to extend 
the principles of absolute liability for servants to the cases 
of the carriage of goods or persons by land were unsuccessful 
until the growth of the railway monopoly rendered an inter- 
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ference with the Codes necessary in the defence of the 
enlarged interests of the public (Wantig, p. 70). 

The general principles of the common law were on the 
whole net sufficient ; besides, in those parts of Germany 
where the French law prevailed, persons who met with a 
railway accident, or in any way were injured by a servant, 
were in a much more favourable position than if the same 
had happened in another part of the country, as Article 
1384 of the Code Civil was much wider than German law 
(Wintig, p. 71). 

The first step towards imposing a wider responsibility 
on railway companies was taken in Prussia by the passing of 
the Railway Law of 3rd November, 1838, which enacted in 
section 25 that the company should be liable to make com- 
pensation for all injuries which should happen in the carry- 
ing on the line of persons or goods as well as to any other 
persons or goods, and this liability could only be avoided 
by showing that the injury was caused through the fault 
of the injured person, or through an unavoidable external 
accident. 

By this law railway companies became bound for delicts 
committed by their servants, even though such acts were 
done contrary to instructions. Not only were they liable 
to persons and things carried, but also to all persons and 
things suffering damage through the conduct of the railway. 
The Austrian law of 5th March, 1869 is on similar lines, 
but this law refers solely to bodily injury or death of 
human beings caused by the conduct of a railway. Section 1 
of this law provides that ‘ 
through the carrying on a railway worked by steam-power, 
a presumption of blame on the part of the undertaking or of 
the staff is raised, and the entrepreneur (Unternehmer) is 
bound to compensate.” The amendment of the law is on the 


‘if anyone is killed or injured 


lines of inversion of proof. 

As regards the other States of the German Empire, they 
first obtained a general law on this subject by the passing of 
the Imperial Law of 7th June, 1871. Before this date 
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endeavours had been made by the application of common law 
principles to impose an absolute liability on railway com- 
panies, as the following cases show. 

The Court of Appeal of Munich on the 11th May, 1853, 
(“ Seuffert Archiv.,” x. 164) decided, in an action brought for 
the recovery of damages for fire caused by a spark from an 
engine through the carelessness of the driver, that a railway 
company is absolutely responsible for injuries caused by its 
employés, saying that the maxim, “gw suo jure utitur 
neminem laedit” has no application to such a case, for no 
owner of property may with immunity injure his neighbour, 
as the latter is equally entitled to the protection of the Court. 
In a subsequent case (16th April, 1861, ‘ Seuffert Archiv.,” 
xiv. 208), with similar facts, this decision was reviewed and 
atlirmed, the Court basing its decision on the grounds of the 
Lex Aquilia. “The escape of sparks may clearly be an 
unlawful act,” said the Court, “and if an invasion on the 
rights of another has been shown to be so caused and con- 
tinued, a ground of action is shown.” It is sufficient to 
show that the fire was started by the railway engine to at 
once raise a presumption of negligence. The Court of 
Appeal of Darmstadt (April, 1846, ‘‘Seuffert Archiv.,” vii. 
150), had already decided that the principles of the Lex 
Aquilia applied equally to juristic persons, for employés 
of such corporations were in the position of tools of the 
company. 

The Imperial Law of Germany of 7th June, 1871 
(Haftplichtgesetz) had a wider scope than either of the 
laws hitherto mentioned. The Austrian law was concerned 
only with death or bodily injury to human beings; the 
Prussian law extended also to injuries to goods; but the 
law of 7th June, 1871, refers not merely to railway accidents, 
but also to those accidents which happen in the execution of 
certain other works. It does not, however, lay down any 
broad general principles as the French law does; in fact, 
railways and the other industrial undertakings are dealt with 
in this law on different principles. 
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The steps which led to the passing of this law may be of 
interest, and will assist in a clearer understanding of its 
object. 

The first attack on the prevailing view came from a 
petition of the Reichstag in 1868, and this in conjunction 
with serious accidents and other circumstances calling atten- 
tion to the insufficiency of the existing law demanded a 
revision of the enactments relating to claims for compensa- 
tion for accidental injury to private persons. As a result of 
this petition, the Judicial Committee of the Council of the 
Confederation presented a report requesting the Chancellor 
to prepare a draft law on the responsibility of entrepreneurs 
of railways, mines, and factories for the death and bodily 
injury caused in the carrying on of such undertakings. This 
draft was presented by the Prussian Minister of Commerce, 
and from the first was stamped with the character of a lex 
specialis. Notwithstanding many attacks within and with- 
out the legislature, the draft measure held its own, and all 
attempts to extend or limit the principles were frustrated, and 
the measure received the Imperial sanction on 7th June, 
1871. 

Under these circumstances the statements contained in 
the law are naturally construed strictly and applied only to 
the undertakings therein mentioned (see Wintig, pp. 73, 74). 

The memorial laid before the Reichstag with the draft 
contains the following reasons for limiting the law to the under- 
takings specified :—‘‘ Though it is the task of the Imperial 
legislation with regard to the ever-increasing accidents to 
give an increased protection to bodily security in proportion 
to the development of industrial establishments, yet we must 
exclude from this consideration a general reform of the 
principles of obligation for compensation for injury. Such a 
far-reaching object could only be obtained in connection with 
the whole system of the law of obligation. At the present 
time the only thing we have to deal with is by way of a 
special law, by passing an enactment to secure compensation 
to those who have suffered bodily injury, and to the relations 
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of those w10 had been killed in an undertaking of unusual 
risk.” 

The first section of this law provides that if in the carry- 
ing on of a railway anyone is killed or injured, the entre- 
preneur (Betriebsunternehmer) must answer for the injury 
so far as it is not proved that the accident was caused 
through wis major (durch héhere gewalt), or through some 
fault of the person killed or injured. 

The liability arising from this section applies in all cases 
of injury suffered through the carrying on of the railway, 
whether the injured person was a passenger, a workman, or 
not connected with the company by any contractual obligation. 

From this it appears that all that is necessary to raise a 
presumption of liability on the part of the railway company 
is proof of the death or bodily injury on the railway, or 
through its working. The company then can only free itself 
by proving either that the injury or death was produced by 
force majeure, or by the injured person’s own fault. Proof 
of contributory negligence on the part of the plaintiff is not 
in itself sufficient to remove the liability from the defendant. 

The meaning of force majeure (héhere gewalt) has ocea- 
sioned much controversy. Attempts were made to treat acts 
and omissions of the railway officials as falling under this 
head, but without success, and an amendment having for its 
object the mentioning of injuries caused by servants was 
rejected as being unnecessary. The committee defined 
héhere gewalt as “an unpreventible external accident” (“ein 
unabwendbar duszerer Zufall”) which leaves the question to 
be settled by the Courts. 

It is unnecessary to enter into a detailed examination of 
this section. A few observations on disputes which have 
arisen as to the most important words may be referred to. 

(1.) The law is only concerned with compensation for 
those acts which caused death or bodily injury to men, and 
other injuries—e.g., loss of goods or injury to goods and cattle 
are not included under this law, which on this head is not as 
wide as the Prussian law of 1838. 
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(2.) Railway appears to include all public means of trans- 
port on rails, including those drawn by horses (pferdeis. 
enbahn), though it does not include tramways or railways 
used in connection with mining and similar undertakings, 

(3.) The meaning of the words “in the conduct of a rail- 
way ” (“bei dem Betriebe einer Eisenbahn”), appears to be 
a question to be settled on the facts of each case. It is to 
be noticed that the expression differs from that of the 
Prussian Law which uses the words “in forwarding” (“bei 
der Beférderung auf der Bahn”). The obligation arising 
under this section is, as will have been seen, a quite special 
one, in the nature of obligatio ex. lege, though arising under 
circumstances creating a delictual relationship. There can 
therefore be no question as to the law being merely one to 
insure the lives or bodily security of passengers or work- 
men, as the railway authorities are bound to make compensa- 
tion for injuries to persons with whom no contract exists. 
The obligation imposed on railways is absolute, and can only 
be rebutted on the grounds already cited. 

Section 2 of this law enacts: ‘“‘ He who carries on a mine, 
quarry or excavation, or a factory must answer for the injury 
arising therefrom, in case the death or bodily injury of any 
one is caused in the conduct of the work by an agent or 
representative, or by any person to whom the oversight or 
surveillance of the work is entrusted.” 

This section clearly specifies the liability of certain entre- 
preneurs for the acts and defaults of their servants, whereas 
Section 1 does not do so in so many words, though, as has 
been shown, this liability is clearly comprised therein. ‘To 
this extent this section is narrower than the first section. 

The law specifies certain undertakings, and, as is usual in 
the conduct of special legislation, the list is not to be 
widened, Mining, however, is held to include washing and 
stamping mills (Wdschen, Pochwerke, &c.), so far as they 
form integral parts of such undertakings, whilst smelting- 
furnaces, houses and foundries (Hochéfen Schmelz und 
Hiittenwerke), come under the head of factories (Fabrik). 
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Under excavations (Grdberer) are included digging for 
marl, gravel, sand, clay, loam, and such like. As regards 
the word “ factory” (Fabrik), the difficulty of defining this 
word is well known. The Court has to settle the application 
of this section to given cases as the question arises. It can, 
however, be laid down that in no cases do building opera- 
tions, or agricultural or forest work, come within the meaning 
of “ Fabrik” (Wintig, pp. 88, 84). 

The persons for whom the entrepreneur has to answer 
are specified in this section, and appear to be sutticiently 
wide to include all persons in their employ as regards any 
acts done in carrying on the business for which they were 
employed (in Ausfiihrung der Dienstverrichtungen). 

This law does not, however, abrogate the common law 
altogether, and it does not deprive the person injured from 
suing the person who actually caused the injury. But the 
question may be asked, how do the two claims stand with 
regard to each other? Can the injured person, after recover- 
ing compensation from the railway company, sue the actual 
wrong-doer? The principle of solidarity, not correality, 
applies here, there is no unitas caus@ in existence. The law 
aims at indemnification not enrichment, and the fact that 
the injured person has already obtained compensation in one 
action is a bar to another on the same ground. If the 
amount recovered has only been partial not complete 
indemnification, apparently a second action will lie (Wiintig, 
85). 

The railway company, however, cannot in an action under 
this law plead that recourse must first be had to the actual 
wrong-doer. 

Attention must be drawn to the difference between 
sections 1 and 2 of this law. Under the first section 
railway companies are absolutely liable for injuries which 
come within this section unless they succeed in proving that 
they can be attributed to vs major, or to the injured person’s 
own fault. Under the second section, proof of the injury in 


one of the specified undertakings raises a presumption of 
VOL. IX.—No. 3. t 
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liability against the employer which, however, he may rebut 
by various defences which are not open to him under the 


first section. 

The Swiss Law of 1st July, 1875, imposes a liability for 
compensation for death or bodily injury in the construction 
of a railway (beim Bau emer Eisenbahn), and in the working 


of a railway or an undertaking for steam communication 
(Dampfischififahrtsunternehmung), whether such injury or 
death is caused by their agents (Angestellte) or by other 
persons whom they may have employed either in the railway 
or in the making of the line. 

This does not go so far as to render them liable for injury 
which may have been caused by other persons to goods not 
left with them for the purpose of transport (Stobbe, iii. 397). 

In cases other than those mentioned the liability of one 
person for the fault of another must be referred to a con- 
tractual relationship. Such, for instance, are the Nauta, 
caupo, or stabularius. In the draft of the Prussian Com- 
mercial Code, by Articles 42 and 57, regulations for the 
liability of a merchant for his factory hands and shopmen 
were proposed. These articles very nearly approached those 
of the Code Civil (1384); they were, however, rejected on a 
division, and the advocates of culpa in eligendo were 
victorious. 

As regards carriers, however, Article 400 of the Com- 
mercial Code lays down a broad general principle very 
different from the Articles which we have been discussing: 
“The carrier is responsible for his servants and other persons 
who serve him in the business of the transport undertaken 
by him.” 

It is unnecessary to pursue this branch of the subject 
further ; we return to a discussion of general principles, but 
before doing so there are a few cases which may be examined. 

The Austrian Commercial Court of Appeal decided in 
1874 (Urtheil, vom 14th Marz, 1874; Entscheidungen, xiii. 
25; Steinbach, 46), that the liability of a conductor operis 
for injuries caused by his workman in carrying out work 
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assigned to him by the locator was an absolute one, and did 
not arise from any want of culpa in eligendo or lack of sur- 
veillance. The judgment was based on the broad principle that 
such a liability was required by the necessities of trade, and that 
the payment the conductor operis received was in the nature 
of a premium of insurance for the general public. In another 
ease decided a little earlier by the same Court (Urtheil, vom 
17th December, 1873; Entscheidungen, xii. 23; Steinbach, 
p. 46), it was laid down that the responsibility of carriers for 
the extra-contractual culpa of their servants, at any rate as 
regards railways, was not derived from Roman law, but 
sprang from a common German customary law (aber evi 
gemeines deutsches Gewohnheitsrecht statuirt ganz allgemein). 
This principle applied both to negligence in the performance 
of the contract of carriage, as well as to extra-contractual 
negligence under the so-called Aquilian culpa. 

The existence of this customary law is again affirmed in 
1877, the Court there adding that the Saxon practice has 
decided for the continuance of such a responsibility being 
imposed on the entrepreneurs of railway undertakings, “ for 
whoever carries on such a dangerous undertaking must be 
treated as the author of any damage thence ensuing” 
(11th January, 1877, Entscheidungen, xxi. 93; Steinbach, 
p. 47). 

From these cases it will be seen that the Courts in 
Austria and Germany have been engaged in developing, 
for large undertakings, a wider principle of law than that 
of the older culpa in eligendo and the laws already cited 
show that to some extent legislation has been engaged in the 
same task. 

The view which the Austrian Code adopts on this subject 
is summarised as follows: A man is only responsible for the 
fault of another when there is also some blame on his own part. 


The chief cases of liability are when a man engages a servant or 


agent to do a specified act which is not done at all or done 
badly, or where the master makes an unwise or careless choice 
(culpa in eligendo, secs. 1010, 1161, Austrian Code), or where 
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one has assumed the control or custody of some person or thing 
and neglects to exercise it (culpa in custodiendo), or where 
one takes into his house and gives shelter to a person of 
known dangerous character (cp. sec. 1314, Austrian Code), 

In all cases in which one man is lable to make repara- 
tion for the wrongs done by another, the liability is alter- 
native only, not primary, as in French law, and a master or 
other person or body who has had to make amends for the 
wrong of a servant or agent, has the right of redress by 
bringing an action against the wrong-doer. Sometimes the 
existence of this right is clearly and expressly specified in 
the law which creates the action (e.g., the Swiss Haft- 
plichtgesetz, sec. 3), but it exists in all cases (Stobbe, iii, 
p. 401). 

Cases in which the Treasury, state or township has, by 
its agents or servants, been guilty of a wrongful act may be 
referred to shortly. Whenever an injury is done by an 
agent of the state or township, if such agent is acting within 
the scope of his employment, the state or township is liable 
to make compensation. These juristic persons can of 
necessity only act through human agents and the acts of 
such persons, if acting within their proper sphere (wenn die 
Beainte innerhalb seiner Sphdre handelte) are the acts of the 
persona ficta (Stobbe, iii. 398). 

The proposition here laid down is not recognised as a 
general one, either by text-book writers, legislation or deci- 
sions. The subject is by no means free from difficulty. Public 
officials in the exercise of their functions are often called 
upon to exert extraordinary force, and at times to demand 
implicit obedience. If in so doing anyone is injured, it is 
inequitable that the official who is most frequently acting 
under orders, should be called upon to suffer. In addition 
to the common-law principles which may be adduced in 
support of the liability of the State or other public body, the 
matter turns frequently on the construction of statutes and 
constitutional law (Wiintig, p. 3). According to some laws 
the State is only liable in special cases where there was 
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carelessness in choosing or in supervising the actions of the 
persons employed. According to another view, since the 
State must act by agents, it should only be liable ci subsidiwm 
—i.e., if the injured person does not recover compensation 
against the actual wrong-doer. The more generally adopted 
view is that the injured person has a right of action against 
either the actual wrong-doer or the State, whichever he 
prefers, This is the general rule as it applies where the 
wrong-doer is a servant of a private individual (Stobbe, iii. 
400, and Wiintig, p. 4, and authorities cited by both 


writers). 


THE DEVELOPMENT OF THE GROUNDS OF LIABILITY IN 

GERMANY. 
The preceding examination of the laws of Germany and 
Austria has brought out the fact that the views of the Codes 
have met with much adverse criticism, and in several 
instances it has been found necessary to invoke the aid of 
the legislature in amending them. This was especially so as 
regards railways. Numerous writers have urged the advisa- 
bility of making extensive alterations in the reasons for the 
liability, and so in the law itself. To this end numerous 
decisions of the Courts in Germany and Austria were 
tending. 

The portion of the new German Code which deals with 
this matter was subjected to full and searching criticism by 
both lawyers and laymen. 

The doctrine of culpa in eligendo might, as Randa 
remarks, have ‘sufficed for purely agricultural states, but 
does not hold good for modern industrial and trading rela- 
tions.” ‘‘ A lamentable defect of the Civil Code consists in 
this, that the employer (foreman, conductor— Werkmeister, 
Uiternehmer), with trifling exceptions, is not responsible for 
his servants either by obligation or without it, but only for the 
choice of his assistants, managers, journeymen Werkleiter, 
Gesellen, Arbeiter, { Randa, “ Drei Gutachten iiber beantragte 
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Revision des 30 Hauptstuckes im ii. Theile des allgemeinen 
biirgerlichen Gesetzbuches,” p. 129; Steinbach, 48. ] 

PraFF, in his work on the Austrian Law of Torts (Zur 
lehre von Schadensatz und Genugthung nach éstereichischen 
Rechte, p. 85), is a strong opponent of the hitherto prevailing 
theory of culpa in eligendo. He draws the two following 
conclusions :— 

(1.) ‘‘ The responsibility of the master by no means only 
exists in those cases in which it is expressly 
declared by the code, but has a much wider- 
reaching meaning, and 

(2.) “It is in the spirit of the law to decide the question 
whether the responsibility rests in a given legal 
relation, and in doubtful cases it should be 
decided rather in the affirmative than the nega- 
tive.” 

As regards contractual obligations, he lays down the rule 
on which the Code proceeds, “that he who, in fulfilling an 
obligation, makes use of a servant must answer for the fault 
of the latter” (p. 80), a principle which he would extend 
generally. 

ScHREIBER has taken up the position so well known 
in English law, of gui facit per alium facit per se, when he 
says that the acts of a servant must be considered to be the 
acts of the master when done in the carrying out of any work 
undertaken by the latter (Schreiber, “Der Arbeitsrestrag 
nach heutigen dsterreichischen Privatrecht,” p. 67). This 
statement, however, can only strictly be held to apply to 
authorised acts, not to acts that, although done by the agent 
or servant in the ‘carrying out of any work undertaken by 
the latter,” are specifically unauthorised or even forbidden. 

The practice of the Austrian Courts is also bringing 
about a state of things which can by no means be made 
to quadrate with the theory hitherto prevailing. A  gas- 
company was compelled to make compensation to a person 
injured by an explosion caused through the carelessness of 
one of its employés. A company, said the Court, is bound 
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to act by its servants; and it is therefore responsible 
(apparently absolutely) for the proper accomplishment of any 
work it has undertaken (Entscheidung vom 17th February, 
1869, Z. 12256; Steinbach, p. 50). 

On like grounds (z.e., the liability of the employer for his 
servant’s act) a river conservancy board was held liable for 
an accident caused to a passing barge, through a dredger 
having been left in such a position that the barge struck 
it, and sank (Entscheidung vom 30 Mai, 1879, Z. 2403; 
Steinbach, 51). 

The same principle was extended in one case to an 
injury inflicted on a workman by reason of defective plant 
(Entscheidung vom 30 Sep., Z. 9073), and in another to an 
injury to a workman by reason of the carelessness of a 
foreman (Entscheidung vom 30 Aug., 1887, Z. 9656). In 
this latter case the Court said, ‘‘according to the fundamental 
rule of section 1297 of the Code, there is no doubt that a 
manufacturer, whose workmen are employed in a dangerous 
work, is bound to take precautions suited to the case to 
protect them. ‘The persons (Organe) whom he employs for 
this purpose, and whose directions the workmen are bound to 
obey, must represent him, and he must therefore answer for 
their orders as his own.” 

These latter cases, though dealing with a part of the 
subject to be discussed later, are cited here as showing that 
the tendency of the Austrian Courts is not to confine the 
modern development of the master’s liability to third 
persons only, but that the same principles are applied to 
cases Where the injured person is a workman of the same 
master. The public and workmen are on the same footing. 
Austrian and German law knows nothing of any doctrine of 
“common employment.” 

As regards the German Empire, the passing of the Code 
of 1896 has, for the moment, settled the question of the 
development of the law. 

In concluding his examination of the principles under- 
lying the liability of one person for the acts of another, 
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Dr. Wiintig, in the work to which reference has already 
been frequently made, argues against adopting the sweeping 
proposition of Article 1384 of the Code Civil. He admitted 
that an extension of the principles contained in the modern 
legislation, of which the Imperial Law of June, 1871 is an 
example, might be extended to other departments of life, 
but he contended that it would be sufficient for practical 
purposes if the alteration took the form of one in proced- 
ure—viz., by shifting the burden of proof. He contended 
that a man should be held liable for the acts of his 
servants until he has shown that he had exercised due 
care in the choice of persons in his employ. In other 
words, he suggested that the theory of culpa in eligendo 
should be retained, modified by the inversion of the burden 
of proof (sce also Goldschmidt ; Zeitschrift fiir Handelrecht 
Neue Folge Band, i. Seite, 371). 

An examination of the memorial accompanying the draft 


Code shows that this is the view adopted (“ Denkschrift zum 
Entwurf eines Biirgerlichen Gesetzbuchs,” p. 100). The 
statements of the memorial on this head are short, and 
are of sufficient interest to justify their being set forth at 


length. 

“In French law (Code Civil, Art. 1384) a far-reaching 
liability of masters for the wrongful acts (fiir die unerlaubten 
Handlungen) of their servants is admitted. The draft 
(sec. 815) starts from the standpoint of the Common and 
Prussian Law (A.L.R. i. 6, sees. 53, 64, 65; 1. 18, sec. 86. 
Cp. also Siichs’ Gesetzbuch, sec. 779) that a fault on the 
part of the master is the only justification for holding him 
responsible for the acts of his workmen. Neverthless the 
position of the injured person is so far considerably lightened, 
that it does not impose on him proof of the fault of the 
master, but imposes on him (the master) the burden of 
proof of his innocence. The master can easily bring the 
proof in a given case; whilst, on the other hand, the 
burden of proof would often destroy the claim of the injured 
person. ‘lhe master is by this (section) bound to compen- 











sate the injured person for the damage which his employé 


has done 
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in the execution of the master’s command and 


not only in its execution. This duty of making compensa- 


tion does 


not exist when the master proves that he has 


observed due care in the choice of the person and the 
arrangement of the plant, or that the damage would not 
have been avoided by the exercise of such care. A like 
responsibility to that of the master is imposed on him, who 
has undertaken for him, the choice of the person, the pro- 
curing of the arrangements, or tools, or the supervision 
of the matter. A liability for the acts of another is based 
in addition to the Common Law and the modern codes 
(Preuss, A.L.R. i. 6, sec. 57; Code Civil Art. 1384; Siichs’ 
Gesetzbuch, sec. 779), on a breach of the legal duty of 
surveillance (sec. 816, abs. 1). Such a liability only exists 
if the duty of surveillance was imposed with the object of 
preventing injuries to a third person by the person so 


subjected, 


This presumption is like the legal duty of taking 


care of persons who, on account of their youth, or mental or 
bodily conditions need to be watched (cp. secs. 1609, 1662, 
1776, 1873, 1891). The burden of proof is so far like that 
of the master, that it imposes on him who has the duty of 
surveillance the burden of the proof of innocence. Accord- 
ing to strict law, he also is liable who has undertaken the 


surveillance (sec. 816, abs. 2). 


” 


Section 831 of the Code is as follows :— 

He who employs another to carry out any order is liable 
to make compensation for the damage which is unlawfully 
done to another person in the execution of the work. The 
obligation to compensate does not exist when the master 
proves that he has exercised due care in the choice of the 
person employed, and so far as he had to procure the 


necessary 
the work, 


plant, or had to superintend the execution of 
if he observed in the preparation and superintend- 


ence care requisite for the transactions, or if the damage 
would have taken place in spite of the necessary care. 


In other words, the injured person now has to prove— 
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(1) the injury; (2) that the defendant was the master of 
the wrong-doer, leaving it to the master to defend by 


showing that he has exercised due care to prevent the 
injury. In addition to this section, sec. 829, which contains 
the new principle of “Schadloshaltung,” may in future exercise 
some influence in decisions on this subject. 

In the next article I proceed to sum up more precisely the 
doctrine of the law on this subject in German-speaking 
countries, 

A. Pearce Hicerns. 


(To be continued.) 








THE SALE OF GOODS ACT 1893 
AND RECENT CASES. 


ee Act for the Codification of any important chapter 

of law must give rise to questions of interpretation 
which require, before the Code can yield its full measure of 
usefulness, to be judicially settled. Such an Act, even if 
rigidly restricted to Codification, must draw hard and fast 
lines where previously the boundaries lacked definition, and 
it is obvious that the occasions for interpretation must be 
enormously increased in the case of an Act which professes 
not only to codify, but at the same time (at least as regards 
one of the countries to which it applies) to effect radical 
changes in the law. 

The Sale of Goods Act, moreover, came into operation 
under peculiar auspices. It contained a clause which had in 
it all the elements from which, on the other side of the 
Atlantic, a nice little conflict might have been engineered 
between the legislature and the judiciary. For by section 
63 of the Act it is enacted that “this Act shall come into 
operation on the Ist day of January, 1894.” But, as is well 
known, owing to unexpected delay in adjusting the respec- 
tive amendments of the Lords and the Commons, it was not 
until 20th February, 1894, that the Bill received the Royal 
assent and became law. Here, then, was just that ex post 
facto interference with contract from which our trans-atlantic 
cousins are protected by one of the fundamental laws of their 
constitution. Even in this land of Parliamentary omnipo- 
tence the changes made by the Act might very well have led 
to difficult questions in regard to contracts of sale entered 





THE JURIDICAL REVIEW. 


into between Ist January and 20th February, 1894,  Fortu- 
nately, however, vendors and purchasers between those dates 
seem to have been peaceably disposed folk, who settled their 
differences, if they had any extra-judicially; and so the 
opportunity has been lost of hearing this extraordinary 


piece of legislative slovenliness judicially criticised and 
characterised. 

This untoward omen notwithstanding, the Sale of Goods 
Act has, in the three and a-half years during which it has 
now been in operation, given rise to very few questions— 
remarkably few when we consider the number of points at 
which the Act comes into touch- with the daily life of a great 
commercial people. Still several points of general interest 
have arisen for decision, and to some of these I propose to 
direct attention. 

The greatest innovation on principle, if not the change of 
most practical importance, made by the Act on the Law of 
Sale as previously established in Scotland, is undoubtedly 
the effect which it gives to the completed contract as passing 
the property in the subject sold. The common law of Scot- 
land, following the civil law, did not give to the purchaser, 
even of a definite existing subject, any real right therein 
merely as the result of the concluded contract of sale. He 
had a personal action on the contract against the seller, but 
until delivery he was not in a position to vindicate his claim 
to the subject against either a second vendee who had 
obtained delivery, or the trustee on the seller’s estate, if the 
seller became bankrupt. ‘This hardship led to the introduc- 
tion by the Mercantile Law Amendment Act of 1856 of an 
anomalous right something between a jus wm re and an 
ordinary jus ad vem, which came to be known as a jus ad 
rem specificam. Section 1 of that Act provided, in terms too 
well known for citation, that the creditors of the seller should 
not be allowed to attach goods sold, but left in his custody, 
thus rendering the purchaser's right to delivery indefeasible. 

By this provision the legal theory of tradition as necessary 
to pass property was saved, while at the same time the 
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hardships caused by a too rigid adherence to the theory 
were alleviated. For the next thirty-seven years the new 
provision worked quite as well as most compromises do in 


practice. The Act of 1898, however, repealed this along 
with all the other sections of the Mercantile Law Amendment 
Act relating to sale. But it does not follow from this repeal, 
as might be gathered from some dicta in a recent case,(a) that 
a party who has by purchase a right to goods, but who has 
not received delivery, actual or constructive, is no longer in 
a position to vindicate his right as against other creditors of 
the seller as he might have done previously. He is indeed 
probably in a better position than ever to do so. ‘True, the 
jus ad rem specrficam has disappeared, but only because 
of the more complete recognition of the seller’s right under 
the contract of sale, apart from delivery, of which it was the 
imperfect expression. Section 17(b) enacts—(1) where there 
isa contract for the sale of specific or ascertained goods, the 
property in them is transferred to the buyer at such time as 
the parties to the contract intend it to be transferred ; (2) 
for the purpose of ascertaining the intention of the parties, 
regard shall be had to the terms of the contract, the conduct 
of parties, and the circumstances of the case. Section 16, 
Rule 1, provides that (unless a contrary intention appears) 
where there is an unconditional contract for the sale of 
specific goods in a deliverable state, the property im the goods 
passes to the buyer when the contract is made, and it is 
immaterial whether the time of payment or the time of 
delivery, or both, be postponed. By section 25 provision is 
made for the protection of a particular vendee or pledgee 
onerously acquiring rights bona fide from a seller left in 
possession of goods. But under burden, of course, of any 
rights of retention competent to them at common law, or 
under the Act—the general creditors or representatives of 
the seller must now deal with the buyer as proprietor of the 


(a) Robertson v. Walker (Hall's Trustee), 24 R. 120, cf. pp. 128, 129. 
(b) Where not otherwise indicated, the references are to the Sale of Goods Act 
1893, 56 & 57 Vict. c. 17. 
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undelivered goods, subject also perhaps in very special cases to 
such rights as they may have under the common law doctrine 
of reputed ownership, if indeed that venerable doctrine be 
not now completely moribund.(a) It follows that, wherever 
the Act is applicable, the buyer has now a true jus in re in lien 
of the former jus ad rem specificam. Were it certain that 
these provisions of the Sale of Goods Act applied to every 
ease to which the Mercantile Law Amendment Act was 
applicable, while the disappearance of a venerable principle 
from the Law of Scotland might claim the tribute of a pass- 
ing regret, the reduction of the Law of Sale to consistency 
and harmony within the United: Kingdom would seem ample 
compensation for any sacrifice involved. 

But unfortunately the result of a recent case(d) raises 
sharply the question whether the purview of the Act of 1894 
is really co-extensive with that of the repealed Act of 1856, 
and leaves it at least open to grave doubt whether there may 
not be cases in which the earlier Act would have conferred 
a jus ad rem specificam, but in which the later statute will 
not pass the property. Should this doubt be confirmed, the 
Act of 1894 will have to bear the blame of a most regrettable 
disturbance of the course of legal development in regard to 
an important class of transactions. 

Let us look at the matter rather more closely. Great as 
must have been the relief afforded by the Mercantile Law 
Amendment Act in the case of proper commercial sales, its 
effects in regard to these came comparatively slightly under 
judicial notice. But another phase of its operation began 
almost immediately to force itself on the attention of the 
Courts, and continued to do so with ever increasing 
persistence. The same principle which had frowned on 
transmission of property without delivery, refused recogni- 
tion to any security over moveables setenta possessione. 





(a) In 1882 Moncreiff, L.J.-C., stated that the doctrine is “no longer of much 
importance,’—See Robertson v. M‘Intyre, 9 R. 772, at p. 778; but cf. M‘Bain v. 
Wallace (1881), 9 R.H.L., at p. 118, per Lord Blackburn. 

(b) Robertson v. Walker (Hall’s Trustee), 10th November, 1896, 24 R. 120. 
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But lenders soon hit upon the expedient of buying (or 
pretending to buy) the property of parties to whom they 
advanced money, the advance ‘standing for the price, and a 
right of pre-emption and a right of accounting, one or both, 
being given to the selling borrower. The forms adopted 
were various, but the object was the same in all—viz., to 
rear up a transaction which should give to the party advanc- 
ing the money a gus ad rem specificam under the provisions 
of the Mercantile Law Amendment Act. Such contracts 
gave rise to a very great number of actions, the decisions in 
which varied with the circumstances of each case—being 
very difficult, it must be confessed, to reconcile without the 
most minute regard to the particulars of these circum- 
stances. 

It does seem worthy of enquiry in passing, whether this 
very plethora of cases does not point to a demand for some 
satisfactory system in Scotland of security over moveables, 
which it is time for the practical statesman to devise some 
means to meet. In the last case considered the Lord 
device” to elude 


ce 


Ordinary spoke of parties resorting to a 
the law against security retenta possessione, explaining that 
he used the expression without suggesting anything dis- 
creditable in their views, to which he would gladly have 
given effect had he been able to do so. It does seem a pity 
that in these days, when many honest enough borrowers have 


nothing but corporeal moveables to offer as security, they 


should require to resort to “device” to render lenders 
secure. An unpleasant light is cast on this subject by the 
notorious fact that in all the usurious interest cases which 
have recently come before the public, the justification 
alleged has invariably been the precarious nature of the 
security that could be offered. Ross tells us that the 
beginnings of our Law of Heritable Securities were due 
to the efforts of greedy creditors anxious to evade the 
restraints of the usury laws. It would be in keeping with 
the dramatic fitness of things were the expediency of putting 
some check on the rapacity of the modern usurer to lead us 
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to devise some rational and workable system of security over 
moveables. 

To return to the consideration of the cases alluded to as 
decided under the Mercantile Law Amendment Act(w)—the 
result of these may be summed up shortly as follows :—a 
conveyance of moveables has been sustained to the effect of 
constituting a security for an advance where the transaction 
has been in reality a pure sale, although the whole object of 
it has been to effect a security, and although there might be 
an understanding that the ownership should revert to the 
borrower when the purpose had been served.(b) This 
seems to be the limit of the extent to which the rule of 
law that an assignation of moveables is ineffectual without 
delivery, has been relaxed by decision. There were certainly 
dicta, notably by Lord Young in several cases, pointing in 
the direction of relaxation wherever the lender received a 
proprietary titlk—wherever the form adopted was that of 
an absolute conveyance or contract of sale. But in practice 
in all cases, enquiry was made into the whole circumstances, 
and if there appeared in or outwith the actual deed any 
incident inconsistent with a true sale, the transaction failed 
to exclude the borrower's creditors ; if, on the contrary, the 
whole incidents were consistent with the existence of the 
relation of seller and purchaser it was sustained, albeit the 
motive of the sale was the securing of an advance. The 
mere existence of a right of pre-emption, and of a collateral 
undertaking to reconvey on payment, was not regarded as 
necessarily inconsistent with a true sale. (c) 

So the matter stood at the passing of the Sale of Goods 
Act. That Act, however, repealed, as we have seen, the 





(a) “The most noteworthy are perhaps the following—(a) where the so-called 
purchaser’s right sustained, M‘Bain v. Wallace, 8 R.H.L. 106; Robertson v. 
M‘Intyre, 9 R. 772; Liquidators of West Lothian Oil Company v. Mair, 20 R. 
64; Liddell’s Trustees v. Warr & Company, 20 R. 989 ; (b) where the creditors of 
the original owner preferred, Heritable Securities Company v. Wingate, 7 R. 1094 ; 
Paterson’s Trustees v. Liston, 20 R. 206. 

(b) Cf., per Lord Kincairney in Robertson v. Walker, 24 R. 120, at p. 127. 

(c) Cf., M‘Bain v. Wallace, supra. 
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Mercantile Law Amendment Act so far as bearing on Sale ; 
but by section 61 (4) its own provisions relating to contracts 


of sale are declared not to apply ‘to any transaction in the 
form of a contract of sale which is intended to operate by 
way of mortgage, pledge, charge, or other security.” Does 
this provision exclude from the scope of the Act any trans- 
actions which might have taken benefit, as already explained 
from the Mercantile Law Amendment Act ? 

This question was raised in Jtobertson v. Walker (Hall’s 
Trustee)(a), but owing to the circumstances of the case it can 
hardly be said to have been satisfactorily answered. The 
circumstances of the case were briefly these: One Hall 
desired in 1894 to purchase an engineering business in Edin- 
burgh, which the vendors agreed to sell to him at a price to 
be fixed by valuation, £300 of the price together with one 
year’s rent of the premises (£100) to be payable forthwith— 
and bills being accepted for the balance. Hall, not having 
the £400, was introduced through his agent to a money- 
lender named Robertson, who made him the advance on 
certain terms. On 21st August, Hall got the money, paid it 
to the vendors, and took possession of the business. On 
29th August, he executed a disposition to Robertson, whereby 
he, in consideration of £400 paid to him, sold—ze., to 
Robertson—the fixed plant and articles inventoried and valued 
at £2112, 14s. 84d.; surrogating Robertson in his place 
with power to him to take possession at any time without 
other warrant than the deed, and with power to sell, use, and 
dispose of the subjects. Hall further bound himself so long 
as he was left in possession to take care of the subjects, and 
to recognise Robertson’s property therein. A back letter, 
dated 1st September, 1894, was granted by Robertson to 
Hall, agreeing (1st), to resell to Hall for £400 and any 
terest in the way of hire due. (2nd), Till repayment of 
the sum and interest, Hall to have possession, but only on 
loan. (3rd), By way of hire, interest to be payable at the 





(a) Robertson v. Walker (Hall’s Trustee), 10th November, 1896, 24 R. 
120. 
VOL. IX.—NO. 3. 
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rate of twenty per cent. per annum on the sacd sum or what- 
ever part thereof should be unpaid. (4th), £60 to be repaid 
every six months. (5th), Hure as stipulated to be paid 
every six months, calculated on whatever part of the £400 
might be unpaid. (6th), Failure on payment to entitle to 
enforce disposition with forfeiture of what had been paid. 
(7th), Further advances to be repayable within one month 
from advance, otherwise article sixth to be enforceable. 

Hall continued in possession and used the subjects, 
including portions of them which were raw materials of the 
nature of fungibles. In November, 1895, he was seques- 
trated, and Mr. Walker, C.A., became trustee on his estates, 
Robertson thereupon presented a note of suspension and 
interdict to have Walker restrained from working, selling, or 
removing the plant and other articles specified, being those 
forming the subject of the transaction narrated. The Lord 
Ordinary (Kincairney) refused the prayer of the note, and 
in this he was followed by the Second Division, Lord Young 
dissenting. It is important to note the grounds of judgment. 
The Lord Ordinary and the judges following him all base 
their judgment on the ground that after enquiry into the 
whole transaction it was essentially ‘in substance not a sale, 
one which had not the characteristics of a sale, but which 
had the characteristics of a security, or an attempt to create 
a security not only for past but also for future advances.” 
The discrepancy between the nominal price and the value, 
the right to use the fungibles, and the various provisions 
printed above in italics were all regarded as pointing to this 
conclusion. Lord Young founded his dissent on his conclu- 
sion in fact that the disposition constituted a sale and nothing 
else. The point, however, had been pressed in argument, 
and was mooted in the opinion of the Lord Ordinary, that 
even if the case would formerly have been ruled by M‘Bain 
v. Wallace, the terms of section 61 (4) of the Mercantile 
Law Amendment Act already quoted had rendered the 
principles of this case no longer applicable. In the Inner 
House the Lord Justice-Clerk, while noticing the repeal of 
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section 1 of the Mercantile Law Amendment Act, did not 
dwell upon the scope of the provisions of the Sale of Goods 
Act which have taken its place, and Lord Trayner expressly 
declined to enter on the question, regarding the case under 
consideration as not one that could benefit by M‘Bain v. 
Wallace, even assuming the authority of that case to be unim- 
paired. Lord Young, however, distinctly stated his view that 


the authority of that case does stand unimpaired by section 61 
(4); while, on the other hand, Lord Moncreiff was of opinion 
that the section, whatever its effect, was passed in view of the 
decision in M‘Bain v. Wallace; but he refrained from dis- 
cussing how far its authority had been overruled. In his 
learned commentary on the Sale of Goods Act, Professor 
Richard Brown goes further than any of the dicta in 
Robertson v. Walker, and seems to treat section 61(4) as 
disposing completely of M* Bain v. Wallace as an author- 
ity.(a) It may, however, fairly be questioned if the terms 
of the section really go this length. What is in terms 
provided is that the provisions of the Act relating to 
contracts of sale shall not apply ‘‘to any transaction in the 
form of a contract of sale which zs intended to operate by 
way of mortgage, pledge, charge, or other security.” The 
section certainly is, as was pointed out by Lord Moncreiff, 
fatal to that view which sought to attach as a sort of rider to 
MBain v. Wallace the doctrine that the jorm of the 
contract was of itself to be treated as conclusive without 
further enquiry. But, as we have seen, this never received 
general adoption. Enquiry may be freely made, be it 
granted, into the whole surroundings of the contract; but 
with the view of ascertaining what? Not, it is submitted, 
the motives, but rather the cnezdents of the contract come to. 
Parties may often by pressure of circumstances be induced to 
subject themselves to legal incidents which they would not 
have come under had there been other means open to them 
of attaining their objects.. But, provided it appears upon 


(a) See “Sale of Goods Act 1893,” by R. Brown, p. 282. 
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full examination of the contract which they actually make 
(examination into its essence as well as its form), that the 
incidents actually attaching to what they have done are 
those of a sale, then it rather seems that the Act is applicable 
although the motive for the deeds may be merely to give a 


security which could not be given otherwise. 
The language of the statute, be it observed, is not directed 


against a contract of sale for the purpose of mortgage, &e., 
but only against such as are intended to operate by way 
of mortgage, &c.; and this language seems to point to 
limiting enquiry to the operation of the contract actually 
made, whatever the motives or purpose which induced it. 
But is not this really just the principle of M‘Bain vy. 
Wallace and the other cases under the Mercantile Law 
Amendment Act? In JLiddell’s Trustees v. Warr & 
Company,(a) Lord Young’s leading opinion in favour of 
the purchaser was acquiesced in by his colleagues because 
“there was a true sale and therefore M‘Bain v. Wallace 
applied.”(b) It is worth while to note the elements which 
the Court here held to be consistent with a true sale. There 
was—(1), an absolute assignation of furniture bearing to be in 
implement of a sale at a price of £250; (2), an agreement of 
hire to the borrower for three years at a rent which would 
in that time repay the £250 and interest; and (3), a back 
letter, signed by both parties, providing for reassignation 
when the half-yearly instalments were fully paid. 

It is true that this may be viewed as being only a true sale 
in the sense of M‘Bain’s case; but the observations just cited 
point to this case being applicable at all only on the ante- 
cedent condition of there being a true sale, using the expres- 
sion in no special sense. Moreover, the presence of a pactum 
de retrovendendo was not inconsistent with sale, apart 
altogether from the specialised circumstances arising under 
section 1 of the Mercantile Law Amendment Act.(c) The 


(a) 20 R. 989. (b) Per Lord Rutherfurd Clark, at p. 995. 
(c) See Latta v. Park, 1865, 3 M. 508 (where there was actual delivery), ¢f. 
also Allan & Company’s Trustees v. Green & Company, 1888, 10 R. 997. 
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presence and operation of such a clause not being inconsistent 
with sale, its presence cannot be regarded as showing that a 


contract is intended to operate otherwise than as a sale, 
although the motive for its insertion may be traced to the 
wish to grant a valid security without for ever parting with 
the right of regaining the property in the subjects. Looking 
to the importance of the interests involved, and to the fre- 
quency of questions of this kind in the past, it may be 
expected that the Courts will ere long be called on, under 
circumstances raising the issues more simply than did those 
of Robertson v. Walker, to determine the precise extent to 
which the new Act fills the place formerly occupied by the 
old, and the exact weight still to be attached to M‘Bain 
v. Wallace, questions which do not seem to be at all fore- 
closed by anything decided in Robertson's case. 

Foremost perhaps in practical importance among the 
changes made by the Act, is the introduction of the actzo 
quanti minors as an alternative remedy to the buyer who 
has been given goods disconform to warranty. By section 53, 
where there is a breach of warranty by the seller the buyer 
may—(1) set up against the seller the breach of warranty 
in diminution or extinction of the price; or (2) main- 
tain an action against the seller for damages for breach 
of warranty. This remedy is, however, without prejudice to 
the buyer's common law right, confirmed by section 11, 
within a reasonable time after delivery to reject the goods 
and treat the contract as repudiated. The right of timely 
rejection and that of retention and claim of damages are 
alternative. Within a reasonable time of delivery the buyer 
so situated has a free choice between the alternatives. 
When reasonable time for rejection has elapsed he is left with 
his claim of damages alone, which he makes effectual by 
action or by way of defence, generally according as the price 
has or has not been paid. The terms of sub-section (4) entitle 
a buyer who has used his claim of damages in abatement or 
even in total extinction of the price, to recover further 
damages which he can prove to be due to the breach of 
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warranty, by way of separate action—thus recognising a 


right to split up a claim, which seems a novelty in Scots 
procedure. 

It does not on the surface seem possible for a buyer 
who has received goods disconform to warranty to 
lose the alternative remedy of damages which the Act 
confers on him otherwise than by effectually operating 
his remedy by rejection. Yet, according to the recent 
ease of The Electric Construction Company, Limited, 
v. Hurry & Young(a), this may happen. Here the 
defenders ordered for a customer a dynamo conform to 
certain specifications. The dynamo was furnished by pursuers 
and was erected in the customer’s premises. It failed to give 
satisfaction, and after pursuers had made alterations without 
success, defenders, seven months after delivery, wrote instruct- 
ing its removal in terms which amounted to a rejection of it. 
The pursuers failing to remove it, the possessors continued to 
use it for other three months, after which the pursuers raised 
an action for the price. The defenders counter-claimed for 
damages, and the Lord Ordinary gave effect to their claim to 
the extent of the whole sum concluded for. The majority of 
the First Division, however, acquiescing in the opinion of 
Lord M‘Laren, recalled this interlocutor and decerned for 
the price without abatement, holding that, even if the rejection 
were timely when made, the defenders had lost the right to 
take advantage of it by their assignees continuing to use the 
machine for three months thereafter; and further, that by the 
mere fact of electing to rescind, the defenders had, although 
effect was denied to the rescission, barred themselves from what 
became an inconsistent remedy of claiming damages as for an 
imperfectly performed contract. The considerations urged in 
favour of the counter-claim are obvious. Election which is 
not legally complete and effectual, cannot avail, it may be 
urged, for any purpose. Doubtless, if the making of an 
inchoate election puts the other party to prejudice, the party 


(a) 14th January, 1897, 24 R. 312. 
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making it may fairly be held barred from pressing any right 
imeonsistent with the course which he has tried to adopt. 
But this is because of a personal exception which precludes him 
from pleading the legal imperfection of his election because 
of the change in the circumstances of others, not because the 
election itself (which, ex hypothesi, is inept) has discharged 
the counter remedy. In the case in question there was no 
change of circumstances to the prejudice of the pursuers ; 
and this being so, considerations such as those indicated led 
Lord Kinnear to dissent from the majority, and to follow 
Lord Low in thinking that the defenders were entitled to 
counter-claim for damages. In view of the very close 
division of opinion it seems probable that the consideration 
of the question will not be precluded should it again arise. 

In the Sheriff-Court case of Lee & Brown v. Menzes (a), 
there are some interesting observations by Sheriff Strachan 
on the cognate subject of the circumstances under which 
consignation should be ordered as a preliminary to allowing 
a defence founded on the actio quanti minoris. In the 
particular case he ordered consignation because of these 
elements—(1), delivery was taken at intervals without objec- 
tion ; (2), an offer was made to pay by instalments ; (3), the 
pursuers offered to take back the unsold portions. In Newton 
and Others v. Russell,(b) Sheriff Berry had before him the 
competency of entertaining a claim for abatement under the 
Act as a defence to an action for the price brought in the 
Debts Recovery Court, and held it to be competent. 

Gillespie Bros. & Coy. v. Cherray, Eggorr & Coy.,({c) 
raised several points of interest as to the warranty implied in 
terms of section 14 (1). It was held that evidence of what 
passed between the parties anterior to the contract was 
competent for the purpose of raising a case of trusting to 
the seller’s judgment as to fitness for a special purpose, and 
a particular purpose having been then mentioned, a warranty 
of reasonable fitness for that purpose was held implied, though 





(a) 12 Scottish Law Review, 273. (b) 13 Scottish Law Review, 109. 
(c) L.R. [1896], 2 Q.B., 59. 
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not embodied in the written contract ; and further, a plea in 
defence that the particular goods—viz., coals were sold by the 
name by which they were known in the coal trade, was rejected 
as not being equivalent to a “sale of a specified article by its 
patent or trade name,” in the sense of section 14. 

In The Magistrates of Glasgow v. Ireland & Son (a), also 
a coal case, the Court, reversing Lord Kyllachy, held the 
transaction to be a sale by sample, and not “a sale induced 
by sample ;” but the validity of the distinction drawn by 
the Lord Ordinary, where the facts of the case were suit- 
able, was not disputed. 

In Kirkham v. Attenborough(b) and Kirkham v. Gill(b), 
the result reached long ago in Scotland in Brown v. Marr(c), 
that when goods were sent on sale or return a pledge of them 
acquires a good title was affirmed on the ground that such 
pledge constituted an ‘“‘ adoption of the transaction” so as to 
pass the property under section 18 of the Act. 

An interesting point has been mooted as to the effect of 
certain transactions in view of section 47 on the position of 
vendors who are warehousemen and who continue to store 
the goods sold. Take for example such circumstances as 
those of The Distillers’ Company v. Russell's Trustees(d). 
A, a distiller, sells whisky to B, which remains in A’s store, 
the transaction being noted in the books. B re-sells to C. 
Suppose C either sends to A a delivery order granted by B 
and asks intimation to be noted, or enquires of A what goods 
are held of B’s, will the acceptance of intimation or an answer 
to the query be such “assent to the sub-sale” as under section 
47 to oust A’s lien for the price? It rather seems that it 
would not—that some active acknowledgment of B as owner 
would be requisite. The accepted delivery order would at 
most be equivalent to an intimated assignation under which 
the assignee’s right would be subject to the same qualifications 





(a) 22 R. 818. 

(b) 17th Dec., 1896 [1897], 1 Q.B., p. 201. (c) 1880, 7 R. 427. 

(d) 16 R. 479, cf. Fleming v. Smith & Company, 8 R. 548, and other cases 
cited in The Distillers’ Company, supra. 





THE SALE OF GOODS ACT 1893 AND RECENT CASES. 289 


as his author’s. In answering the enquiry, however, notifica- 
tion should be given of the lien. The handing of a delivery 
order by B to C is not, of course, transfer of a document of 
title in the sense of section 47, such as would in itself defeat 
any lien. To have this effect, the transfer must be of a 
document having its origin with or authorised by the 


original vendor. 

The Act, however, seems to dispose of The Distillers’ 
Company v. Russell’s Trustees, as an authority on its own 
circumstances. For the property now passes at the conclusion 
of the contract, and the seller thereafter holds, subject to his 
own lien, merely as a custodier. He will therefore have no 
right of general retention against a subvendee acquiring right 


to the goods.(a) 

In Nicholson v. Harper(b), a cognate point arose, it 
being held that where a vendor sells goods which are ware- 
housed, and agrees with the purchaser to retain them until 
demand, if he afterwards writes letters to the warehouseman 
appropriating the goods as security for money advanced by 
the warehouseman, these letters do not amount to delivery 
of the goods or the transfer of documents of title thereto 
within the meaning of section 25. 

It has been suggested that the combined effect of section 
61 (1), saving the rules of bankruptcy and section 60 
repealing the Mercantile Law Amendment Act, to the extent 
specified in the Schedule, may lead to the result that general 
retention (which it is argued is a principle of the common 
law of bankruptcy in Scotland) may be held to be revived in 
favour of a seller to a purchaser who has become bankrupt, 
free of those restrictions in favour of subvendees imposed by 
the repealed section 2 of the Mercantile Law Amendment 
Act. Such a result would be matter for regret as involving 
a departure from the general policy of the Act towards 
assimilation of Scots and English Law, and also as being 
a reversion to a system which the Commissioners, who sat 





(a) Cf. Brown, “Sale of Goods Act,” p. 88. (b) L.R. [1895], 2 Ch. 415. 
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prior to the passing of the Act of 1855, stigmatised as 
“injurious to commerce.” (a) Their individual experience will 
suggest to readers other points of doubt and interest in regard 
to the Act. Meanwhile those notes may serve to mark the 
main steps hitherto taken in its judicial interpretation. 


J. RoBERTON CHRISTIE. 





(a) See the point discussed by Prof. Brown, “Sale of Goods Act 1893,” p. 188, 
I ) » | 








ON CONTRACTS BY CORRESPONDENCE IN 
PRIVATE INTERNATIONAL LAW. 


II. 


[F a contract is forbidden, or judged contrary to good 
morals, by the law of a country, it cannot form the 
ground of a lawsuit in that country. It makes no difference 
that the contract may be perfectly lawful in foreign coun- 
tries. The foreign laws cannot overcome the domestic 
prohibitory laws. On this point all agree. But if the 
contract concluded by correspondence is prohibited abroad, 
but lawful in the country where sued upon—quid juris? 
This is much discussed. Authors of great merit have 
thought that in such a case the contract should be declared 
void in the interest of international morality; and some 
decisions have followed this theory: for example, that by 
the Reichsgericht, on 10th May, 1884 (Journal de Dr. Int. 
pr. xxi. 896). Mr. H. from Berlin had contracted with 
an Agent de Change in Paris, Mr. 8S. T., for dealing on his 
account on the Exchange of Paris. The result was a loss of 
21,373 marks, for which S. 'T. claimed to be covered by 
H. H. pleaded he was not liable, because the debt was 
according to French law a gambling debt. The judgment 
says in its argument that as Paris was the place where the 
operations on the Exchange were to be executed, Paris was 
to be considered as the seat of the contract. The obligation 
of the agent is the principal one. The agent may have a 
claim against the principal, but the obligation of the principal 
is only a secondary obligation (actio mandati contraria). 
The contract having its seat at Paris is a French contract, and 
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must be governed by the French law. According to this law 
the contract is void, and the consequence is that Mr. H, 
cannot be obliged to pay.(a) The report in the review does 
not give the particulars of the fact. In order to be better 
understood we venture to suppose these details. We suppose, 
accordingly, that Mr. H. from Berlin was thoroughly aware 
that his contract with 8. 'T. was forbidden by the French law, 
and that he could not in case of the success of his speculations 
reckon on the French tribunals, whose duty it would be, 
according to their law, to find 8. T. not lable in the suit. 
But he made light of these considerations. He knew S$. T. as 
a perfectly honourable gentleman. He knew that 8. T. had 
had similar contracts with friends of H. in Berlin, and that 
S. T. had always sent the balances which had become due. 
8S. T. has not betrayed the confidence which H. has placed in 
him. For four years he has conducted operations on the 
Exchange on the account of H. These operations have been 
lucky, and 8. T. has every year paid the balances for which 
he was debtor. In the fifth year there is a loss of 21,373 
marks, which H. refuses to pay. He refuses because the con- 
tract is forbidden according to the French law. It will be 
seen that the instance does not change its character by the 
particulars which we have supposed. The judgment agrees 
with the theory. But we think that Mr. H. ought to have 
been condemned. Why should he care about French law ? 
According to his own law the contract was good. It was 
void in France, and 8. T. might have refused to pay. He 
has refused to avail himself of this, and in a loyal manner 
has fulfilled his obligation. And now, as H. has become 
debtor, he defends himself by saying that the contract is void 
in France ! 

In another instance, quoted by Bar,(b) a collector at 
Frankfurt had sold a ticket of the Frankfurt lottery to a 
Frenchman. In France it was forbidden to speculate in 


L 


(a) “Journal de Droit Intern. Privé,” xiii. p. 610. 
(b) “ Theorie und Praxis des Intern. Privatrechts,” ii. p. 158. 
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foreign lotteries. The ticket turned out a prize, and the 
Frenchman claimed the amount. The collector refused to 
pay because the contract had been concluded in France, and 
because it was void according to French law. ‘The judgment 
of the Supreme Court at Lubeck, on 11th September, 1849, 
declared that when a collector has induced a foreigner to play, 
knowing that this was forbidden by the national law of this 
foreigner, he could not refuse to pay the sum which was won 
by invoking this foreign law, because this would be to found 
upon his own fraud. Bar criticises with much reason this 
argumentation. How is it possible to say that it is a fraud 
to invoke the law ? (a) 

In most cases the tribunals have judged according to 
common-sense. They have not adopted the theory according 
to which a contract should be void everywhere, from the 
reason only that it was illicit in the foreign country, but they 
have examined, according to their own law, if there was 
reason in the particular instance to invalidate ihe contract. 
It has been decided in England by many judgments that 
according to English law it matters not that a contract pur- 
ports to violate foreign commercial or fiscal laws.(b) It seems 
that it has been decided in the same way in France.(c) It is 
not too much to say that it is, practically speaking, impossible 
to maintain that a contract should be declared void every- 
where because it is void where it has its seat. 

The Prince of Monaco had, by ordinance of 15th Septem- 
ber, 1887, granted a monopoly of conducting banking 
operations in his Principality to one firm only. The Banque 
Populaire de Menton transgressed the above-mentioned 
ordinance by entering into banking operations in Monaco. 
It had, moreover, advertised, that it had a branch establish- 
ment in Monaco, which was, however, not strictly true. 
The bank at Mentone was sued in France by the bank in 
Monaco enjoying the monopoly, which claimed that it should 





(a) “Journal de Droit Intern. Privé,” xvii. p. 133. 
(b) Westlake, “‘ Private Intern. Law,” p. 258. 
(c) Dicey & Stocquart, “ Le Statut Personnel Anglais,” i. p. 330. 
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be forbidden to the bank of Mentone to conduct in the 
future bank operations in the territory of Monaco, and to 
advertise that it had a branch establishment at Monte 
Carlo. The Court of Aix and the Cour de Cassation 
absolved the bank in Mentone. It was admitted that the 
bank operations concerned were forbidden by the law of 
Monaco ; but it was said that a foreign law could have effect 
in France only on the condition that it did not disagree with 
the principles which governed the French legislation, and 
that liberty of commerce was one of these principles.(a) 
If the instance is a little altered, and if we imagine that a 
question of a banking operation concluded by correspond- 
ence has arisen, this would be a contract void in Monaco, 
valid in France. 

In order to sustain the theory which we oppose, it is 
argued that it is impossible to deny to a State the right to 
organise at its discretion the protection of its economical 
interests, to raise or to open the barriers whose object is to 
retain the wares in the home market, and to enhance their 
value by making them more scarce. The rules of inter- 
national courtesy do not permit a country to feel itself hurt 
because the custom and system of other nations are not 
favourable to it. It is their duty, if not to aid the suppres- 
sion of the contraband trade, at least not to favour it. It 
is wrong to feel impressed by an argument used in com- 
mercial circles, where it is said that the States, in an 
economical point of view, live in a state of perpetual 
warfare.(b) 

It cannot be justly said that the States live in a state of 
perpetual war in an economical point of view. It is desirable 
that the States do not favour the transgression of the laws of 
neighbouring States. But it must be admitted, on the other 
hand that, even in time of peace, States may take measures 
which are hostile to other States. Take, for instance, what 





(a) “Journal de Droit Intern. Privé,” xxi. p. 185 and 862. 
(b) Ibid., xxi. p. 896. 
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are called tariff wars. It is to ask too much international 
courtesy that a State should favour laws contrary to its own 


interests. 

It is known that in North Sleswig, where the people 
are Danish, it is forbidden to establish Danish schools. With 
the object of Germanising the population, all instruction is to 
be given in German. Contracts whose object would be to 
establish secret Danish schools are forbidden and void in 
Prussia. But would it be possible to maintain that inter- 
national courtesy should make it a duty for Denmark to 
take the same point of view? There is, however, little 
justice to be hoped for small nations and small nationalities, 
and little sympathy for their sufferings. Let us, therefore, 
change the instance, in order to be better understood. 
There is in Russia’s Baltic provinces a great German popula- 
tion. Let us suppose that the Russian Government forbids 
instruction in German in the Baltic provinces. It is clear 
that the Russian State has the right to take such a measure, 
and that every contract which contemplated the violation of 
such a law would be void in Russia. But if there were 
foreign associations in Germany with the object of mitigat- 
ing the effect of the Russian law, what would the German 
Courts say? They would say that it was the object of the 
Russian law to crush the German nationality in Russia. But 
the German nation is the noblest and the most pious of the 
whole world. She must necessarily be moved by the oppres- 
sion of her countrymen in foreign parts. Germany extends, 
as one of our poets said— 


“So weit die deutsche Zunge klingt 
Und Gott im Himmel Lieder singt.” 


The Germans, who have formed associations in order to 
paralyse the effects of an infamous law, the object of which 
is to make the German infants either Russians or idiots, have 
done nothing contrary to morality ; they have accomplished 
the most sacred of duties. It has been said most excellently in 
the Parliament of Vienna that the Slavs are a race inferior to 
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the Germans.(a) To force a population to be German 
is a benefit ; todo harm to the German nationality is a crime, 

A State, X, forbids the exportation of objects of antique 
art. A foreigner desires to buy such. He procures an agent 
in the country X, and the agent is happy enough to deceive 
the custom-house. He presents the precious picture to his 
principal, together with the account of his expenses, and asks 
for a payment. In the meantime the amateur of the arts 
has changed his mind. He will hear nothing of the picture 
or of the bill. He says that the contract of agency is void, 
because its object was to deceive a foreign legislation. 
“ But, sir,” says the agent, “ you will ruin me. I am poor. 
I have had confidence in you and incurred expenses far 
beyond my means, and now that I have executed your orders 
you refuse to pay me.” 

“Yes, I confess that I have acted badly. I have induced 
you to make a forbidden contract, and I regret to have done 
so. But it is better to repent than to continue to do wrong, 
I have studied the best authors and have learned from them 
that international morality commands me not to pay you. 
You may retain your picture. I will not pay you a farthing.” 

The circumstance that a contract concluded by corres- 
pondence is void in foreign parts can never—according to 
our opinion—by itself decide that it should be void also in 
the country of the other party. The Courts will examine if 
the above-mentioned circumstance should invalidate the 
contract. It is probable that when the international rela- 
tions are good, when the foreign prohibitory law has not the 
object to injure other nations, the Tribunals will be influenced 
by international courtesy and invalidate the contract. But 
in the contrary case they will not care for the foreign law. 
In cases of contraband we venture to think that the Courts 
would do well to decide as a general rule that it is contrary 
to morality. 





(a) The author is of another opinion. He thinks that one nation ought to 
respect the other. 
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It is decided so in the celebrated judgment delivered by 
the Court of Brussels, the 17th February, 1886. This judg- 
ment has, according to our opinion, laid down the real 
principles, and we think that the theory which we oppose 
cannot invoke that judgment. The reasoning in the judg- 
ment is as follows: That the contraband trade is not only 
a transgression of the foreign fiscal laws, but also of the 
principles of right and justice which ought to govern inter- 
national relations ; that it destroys commercial integrity, and 
creates illegal competition against fellow-countrymen who, 
being more honest, do not import their merchandises into 
neighbouring States without paying the custom dues. . . .(@) 
The Court bases its decision, as we have seen, also on the 
ground that the contraband trade injures the Belgium 
commerce, that it is a means of concurrence deloyale. The 
judgment says that the contract was void in France because 
it was forbidden by law, void in Belgium because it was 
immoral. 

We shall now treat of the question, if a contract is void 
everywhere when it is void in the country of one of the 
contracting parties for want of form. It is said on this 
subject that bilateral contracts are valid only where the forms 
prescribed in the countries of both have been observed.(b) 
We advance here with some hesitation and fear to go wrong, 
because we disagree, as it seems, with all authors. It 
appears, nevertheless, from what has been said already, that 
it is our opinion that the act of the party is valid if he 
knew that the contract was void in the foreign country for 
want of form. This was the former practice of the English 
Courts, according to which a contract might be valid in 
England, notwithstanding it was void in foreign parts for 
want of a stamp, because there was no reason to have 
regard to the fiscal laws of other states.(c) 

We are somewhat emboldened in observing how the 





(a) Dicey & Stoequart, ‘ Le statut personnel anglais,” i. p. 335. 
(b) Bar, “Intern. Privatrecht,” i. p. 354. (c) Foote, p. 356. 
VOL. IX.—NO. 3. X 
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partisans of the doctrine which we oppose endeavour to 
lessen its practical effects. 

The lex fort must govern the procedure and the evidence, 
On that point all agree. Every other solution is impossible, 
The organisation of the Courts does not allow them to decide 
the cases by other means of evidence than those which are 
admitted by their law. 

The result is an inequality in the situation of the parties, 
But there is no remedy. In France, proof by witnesses is 
not admitted if the value of the case is more than 150 francs, 
In Denmark this proof is admitted in all cases. If a Dane 
contracts with a Frenchman, confiding in the circumstance 
that he has contracted in the presence of witnesses, he will 
be wholly dependent on the honesty of the Frenchman. If 
the Frenchman disowns the contract, he will not be bound. 
The Dane, on the contrary, will be bound by the evidence 
of the witnesses. All agree that it is impossible to establish 
another theory. It is no defence for the Dane to say that 
the Frenchman would not be bound; he has no right to 
presume that the Frenchman will be in bad faith, and not 
honestly fulfil his obligation. 

The new English practice, which does not please us so 
much as the former, says that a contract, void in foreign 
parts for want of a stamp, cannot be the basis of an action in 
England. But how is it judged in the case of a receipt being 
void in foreign parts for want of a stamp? ‘Then it is said 
that the receipt is good in England. This is a matter of 
evidence governed by the Jex forr. The Courts go further. 
It is said of a receipt that it may serve to prove the fact 
that money has been spent for the use of another person, and 
from this fact the contract might be inferred.(w#) When an 
unstamped receipt can prove the fact that money has been 
paid, and can serve as evidence to establish an obligation, it 
seems not to be consistent to say that an unstamped contract 
can form no basis of an action. 





(a) Foote, p. 356. 
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It is said by the writers that we must examine if the 
want of form has, according to the foreign law, the effect of 
making the contract in itself void. If that law only 
purports that the unstamped document shall not be produced 
as proof in the Courts, then such a law will have no 
exterritorial effect. And it is added that in case of doubt zt 
is to be presumed that such has been the meaning of the 
law.(a) It is further said that the party in the country 
where the contract is not void for want of form can waive 
his right to invoke the want of form in the other country, 
and that he must be presumed to have given such a renunci- 
ation when he has not invoked the nullity in the process. 
This nullity is never to be pronounced by the Courts of 
their own account. 

In this way the effects of the theory are very much 
mitigated. It will be only in few cases that it will be 
necessary to decide that the want of form is not a matter of 
evidence but refers to the essence of the contract. Practically 
speaking, the difference between us and the common theory 
is not so great as might be supposed. The exceptions to the 
theory have greater weight than the general rule. But we 
think that this rule ought to be abandoned altogether. 
When it is admitted that a party may renounce the invoking 
of the want of form in a lawsuit, it must be allowed that he 
may also make this renunciation from the beginning at the 
moment of contracting.(b) 

It has been shown above that a contract may be void in 
one country, valid in another. The Courts judge so. But 
it seems, then, not to be consistent to say that if a contract 
is void from want of form, there is no remedy. 

According to the laws of a State a certain contract is 
forbidden. There is a discussion in the Council of Ministers, 
if this prohibition ought to be maintained. That is the 
opinion of the minority. The majority esteems that it will 





(a) Bar, “ Intern. Privatrecht,” i. p. 363. 
(b) Laurent, “ Droit Civil Intern.,” vii. p. 570. 
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not be necessary to prohibit the contract, that it will be 
sutiicient to establish severe forms as conditions for its 
validity. The law is altered in consequence thereof. It is 
favourable to the contract which is permitted under certain 
conditions, whereas it was formerly absolutely forbidden, 
How is it possible to say that under the previous legislation 
the contract might be valid in foreign parts under certain 
conditions, but that can no more be the case, because the 
nullity is now the consequence of a want of form ? 

With regard to the interpretation of the offer, it seems 
evident that the offerer has referred to his national law. 
Very likely the acceptor has consulted his national law, the 
only one he knows, before he has consented.(a) In reality, 
each party has referred to his national law. There would be 
no doubt about that if the authors were not penetrated by 
the idea of the unity of the contract, and of the necessity that 
the contract shall be governed by a single law. 

Wiichter says that the contract must be divided.()) 
Savigny says that it is always possible to consider the 
bilateral contract as two isolated obligations, and remarks 
that with the Romans the sale was often concluded by means 
of two stipulations.(c) 

In theory it is presumed that the parties have chosen a 
certain law. Evidently they can declare their will in a more 
complete way than by referring expressly to a foreign law. 
They can in detail declare the conditions under which it is 
their intention to contract.(d) Let us suppose that the 
parties have done so. The seller has copied the part of his 
national law which treats of the obligations of the seller, and 
declares that he will be bound under these conditions. The 
buyer agrees, but adds that naturally he also as buyer will 
be bound according to his own law, of which he sends a copy. 





(a) Weiss, quoted in “Journal de Droit Intern. Privé,” xvii. p. 1024. 

(b) “ Archiv fiir Civilist Praxis,” xxv. p. 45. 

(c) “System des heutigen Rom. Rechts,” viii. p. 202; Bar, “Intern. Privat 
Recht,” ii. p. 15. 

(d) Surville in “ Journal de Droit Intern, Privé,” xviii. p. 364. 
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The seller consents. According to the theory of the necessity 
of a single law to govern the contract, it must be said they 
are two fools. Nihil actum est. What they have done is 
nonsense. There is no sale. If the so-called seller has sent 
the wares, he may reclaim them by the condictio causa data 
causa non secuta. 

No Court, however, will doubt that there is a sale in the 
above-named instance. The difference of the legislations is 
not so great that there need to be differences about the 
interpretation of the contract. It must be owned, neverthe- 
less, that such difficulties may arise. But in those cases the 
Tribunals are not worse off than if there are contradictory 
clauses in a written contract. 

The obligations are more closely connected with the 
contract than the rights. The right my be transferred to 
another person without altering the contract. Not so with 
the obligation. When an offer is made, it has the form 
that the writer offers to undertake an obligation to the 
other party. When the latter accepts, he cannot expect 
the offerer to be bound in a larger measure than according 
to his own law. And vice versa. 

If we are right in saying that there is a sale in the 
above-mentioned instance, the theory of the single law of 
the contract ought to be abandoned. Its only ground to 
exist is the pretended juridical impossibility (¢mpossibilité 
juridique) of admitting different laws.(a) 

When we look away from the rarer instances where the 
contracting parties have agreed to submit to a single law, 
they will have contracted each according to his national law. 
They are not wrong because they contract in this way. 
If it is said to the seller that the buyer means to be obliged 
only according to his national law, the seller will reply: 
“You may be right; I am perfectly aware that it is not 
the intention of the buyer to be obliged according to my 
law, and that this may cause difficulties. But his price 


(a) Laurent, “ Droit Civil Intern.,” vii. p. 540. 
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suits me. That is the main thing. I hope that he will 
make no difficulty about paying. If he does, that is a 
risk which I run. I shall be obliged then to sue him 
before the Courts of his country. That is disagreeable, 
But I suppose that there will also be justice in foreign 
parts.” We do not say that this is the presumed will of 
the merchant. We think that we should be able to say 
so with more reason than the theory which we oppose 
when it speaks of the presumed will of the contracting 
parties. But we reject all presumptions and all fictions, 
We prefer to say that the intentions of the parties are 
governed and shall be supplied by their national laws, just 
as if they had contracted with countrymen. Wachter has 
come to the same conclusion. But in deciding that the 
obligations of the parties must be governed by their national 
law, he makes a sort of excuse. ‘‘ There is no other source 
left,” says he, “than that of ‘dividing’ the contract.” (a) 
Savigny, on the contrary, in adopting the opinion of 
Wiichter, says that it is natural to consider the wills of the 
parties as two isolated wills. To speak of the contract as 
a single act, is an artificial theory which may be justified 
by the intimate relation which exists between the two 
wills. We think that this is the truth. For the sake 
of instruction it may be useful to treat of the sale as 
a single contract. But the truth is nevertheless that 
the contract is nothing but the relation between two wills. 
The consequence is that a contract has no seat.(b) The reality 
is the wills of the contracting parties. This theory is taught 
at the University of Copenhagen. It has been proposed 
by Mr. Goos and adopted by his colleagues. It is termed 
the theory of good faith. Every intention that is not 
illicit and is expressed by a person capable of contracting, 
shall be considered as valid and as able to produce 
obligations. The sale does not come into existence in a 





(a) “ Archiv fiir Civilist Praxis,” xxv. p. 45. 
b) Laurent, “ Droit Civil Intern.,” 1. p. 321 and 380; “ Journal de Droit Intern. 
P 
Privé,” viii. p. 474, Note 1. 
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moment as by the magic staff of a sorcerer. The contract 
has a history. It has its genesis. If a Dane makes an 
offer to a merchant at Sydney, his obligation does not date 
from the moment at which the contract is ultimately com- 
pleted, which moment is, according to one theory, when 
the offer has been accepted in Sydney, according to another, 
when the acceptance has arrived in Copenhagen. 

There will always be a period of grace, shorter or longer, 
during which the contract is not formed, but where the 
obligation is, nevertheless, a reality.(a) Secundus gradus est 
cum voluntas se ipsam pro futuro tempore determinat cum 
signo sufficiente ad indicandam perseverandi necessitatem. 
Et hoc pollicitatio dici potest quae seposita lege civili 
obligat quidem aut absolute aut sub conditione sed jus 
proprium alters non dat. Multis enim casibus evenit, ut 
obligatio sit in nobis et nullum jus in ali.” It is con- 
tingent, it disappears if the pollicitee refuses, but it is, 
notwithstanding, a reality. If the offerer becomes insane 
in the two months during which the letter travels, his offer is 
valid, provided he was capable when he wrote. If the 
merchant of Sydney immediately sends the wares required, 
the tutor of the insane will be obliged to pay. 

When a contract concluded by correspondence is void in 
one of the countries, permitted in the other, how is the 
question to be decided? In the great majority of cases 
neither of the parties will be obliged. But this will not be 
the consequence of international courtesy; the reason is, 
that when one of the parties is not obliged because his 
national law forbids the contract, then the other party also 
is not bound because his will has been that he would only be 
bound under the condition that the first named party was 
bound to him. He will escape liability, not for the reason 
that the contract has its seat in a foreign country, and is 
forbidden there, but because he is not obliged according to 
his own national law.(b) 








(a) Hugo Grotius, “ De Jure Belli ac Pacis,” lib, ii., c. xi. sec. 11. 
(b) Bar, “Intern. Privatrecht,” ii. p. 16. 
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Nothing prevents, nevertheless, a person from obliging 
himself also in cases where his co-contractant has no obliga 


tion to him. If a person has concluded a contract by 


correspondence, knowing that the contract was a nullity in 
the foreign country, what has been done? It is a rule in 
jurisprudence that it cannot be presumed that it was the 
intention of a person to do an act which is void, and which 
ean produce no effect. The will of the party may be 
explained thus :—‘‘I know very well that the foreigner will 
not be bound to me, but, nevertheless, I will be bound to 
him.” Such a manner of contracting is not irrational. 

For fifty years the insurance of chattels in Copenhagen 
against fire has been reserved to a company having a 
monopoly. The transgression of this law was punished by 
a fine of 2000 crowns. Notwithstanding, the foreign 
companies competed. ‘They insured not only the chattels, 
but also the fine. In case of fire the Dane paid the fine, 
and was indemnified by the foreign company, which did well 
by this business, and proved to be advantageous. If a 
company had refused to pay on the ground that the contract 
was void according to Danish law, it ought to have been 
condemned. The obligation which it had contracted was 
licit after its own national law, and to permit it to avoid its 
obligation would be to favour the bad faith.(a) 

In the case decided by the Reichsgericht, the 10th 
March, 1884, Mr. H., of Berlin, ought to have been con- 
demned, because his will to oblige himself by the contract of 
agency was perfectly licit according to the German law. 
The case is the same with the collector of Frankfurt. In 
these two cases the other party had fulfilled his obligation, 
and it was then indifferent that it would have been impos- 
sible to force him to do so.(b) 

It is possible to come to the same result as we do by 
following another series of ideas. It can be said and it has 
been said, a contract void where it has been formed, and 





(a) Wharton, “ Conflict of Laws,” 464. 
(b) Bar, “Intern. Privatrecht,” ii. p. 42. 
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where it has its seat, shall be void also in foreign parts. 
But an exception must be made if the foreigner has known 
that the contract was void. It must then be supposed tliat 
the foreigner will not invoke the vice which makes the 
contract void.(a) It has also been remarked that the nullity 
according to the foreign law should never be pronounced 
ex officio. When the party did not invoke the nullity, that 
was a tacit ratification of the contract.(b) The rule should 
be, accordingly, that the will of the party is void, but that 
it is made obligatory if the party does not invoke the 
nullity of the contract. We prefer to say that the will is 
valid. As to the result, it amounts to the same. But it is 
more simple. 

What does a State do in forbidding a contract? It— 
(1) commands its Courts to refuse their aid when such a con- 
tract has been concluded, whether that has taken place in the 
country itself or in foreign parts; and (2), it forbids its sub- 
jects to take part in such a contract. If the contract has 
been concluded by correspondence, and one of the contracting 
parties is a foreigner, it is clear that the prohibition of the 
contract does not regard him. The State in question has no 
right to impose obligations on foreigners. The German law 
of 29th March, 1885, subjects certain contracts to an ad 
valorem stamp. Contracts concluded in foreign parts are 
subject to this tax when both parties are domiciled in 
Germany. If one of the parties only is domiciled in 
Germany, the half of the tax is to be paid.(c) What is true 
in matter of fiscal law is also true in other matters. Germany 
cannot impose taxes on foreigners. Neither can she forbid 
them to take part in a contract. If it were not that it is 
an idea that the contract has its seat in a certain country and 
must be governed by its law, nobody would say that the law 
of that country ought to be decisive when the contract is 


concluded by correspondence. 


(a) Laurent, “ Droit Civil Intern.,” viii. p. 570. 
(b) Bar, “ Intern. Privatrecht,” i. p. 363. 
(c) “Journal de Droit Intern. Privé,” xv. p. 402. 





306 THE JURIDICAL REVIEW. 


When a law says that the place where a contract hag 
been formed shall decide the competence of the tribunal, then 
it is necessary to decide the question where the contract has 
been concluded. The best writers have been divided upon 


this question, and the answer is so difficult that the laws do 
well in supplying it. When they do it, as the German and 
Italian laws have done, the Courts have no right to complain. 
But this investigation has no bearing on the interpretation 
and the effects of a contract. The truth is that contracts 
have no seat. 

The Supreme Court of Denmark has, the 24th April, 1896, 
delivered judgment in a case where the only question was 
whether the contracts had their seat in Denmark. A law of 
10th April, 1895, has forbidden to sell or to offer for sale in 
Denmark portions of foreign so-called premium bonds. The 
accused had from his office in Copenhagen sent circulars to 
persons in Norway and Sweden, and offered to sell portions 
of such bonds. He received orders which came from such 
persons, together with the purchase money, which were sent 
to his office, and had executed the offers by sending the 
bonds. The accused did not deny that he had sold bonds, 
but his defence was that he had not sold in Denmark. It is 
easy to see that according to German or Italian law the 
accused should have been condemned. But he was acquitted. 
We hold that this decision was dictated by common-sense 
and according to sound principles. If a layman was asked 
if such sales from an office in Copenhagen to Sweden were 
Danish or Swedish contracts, he would answer, ‘‘ That is a 
queer question. I suppose that these contracts are Dano- 
Swedish contracts. There is no more reason to call them 
Danish than Swedish.” Hugo Grotius says the same. In 
speaking of the contracts inter absentes, he says that they 
must be decided according to jus naturae as if they were 
concluded in a desolate island.(w) That is to say that it would 
he arbitrary to decide them after the law of one or the other 





(a) “De Jure Belli ac Pacis,” lib. ii. cap. 11, sec. v. 3. 
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of the parties. The Supreme Court of Denmark has decided 
that a sale can only be said to be performed in Denmark 
when both parties are there. It is artificial, as Savigny says, 
to speak of contract. The theory about the contract of sale 
is the speculation how two distinct wills, which may be 
expressed at different times, are linked together, and how 
they are modified by the manner in which the party trans- 
gresses his obligation. The two wills are a reality, and they 
have their seats. The contract is an abstraction, and can 
have no seat. Besides the two wills there is nothing. It is 
therefore wrong to give the wills of the parties another seat 
than their real seat, and to persist in presuming that the 
parties have a will which they do not have in order to satisfy 
the exigencies of the theory. 

Non ex regula jus sumatur, sed ex jure quod est, regula 


fit. 


A. HINDENBURG. 








THE GROWTH OF LOCAL TAXATION 
IN SCOTLAND. 


TIVWENTY years ago, a well-known writer spoke of the 

question of Local Government as “ knocking, louder 
and louder, year by year, at the door of every parliament in 
Europe.” Since then much has happened. In this country, 
at least, the importunate problem may be said to have at 
length obtained admission ; nor, being in, would it be bowed 
out, until provided with a new and commodious dwelling 
elsewhere. With whatever limitations and defects, the legisla- 
tion of 1888-89, 1893-94, has at anyrate provided a reason- 
ably complete system of county and parochial government; 
the further development of that system, if further develop- 
ment be needed, will in future doubtless, in accordance with 
an organic law, come about mainly from within, not from 
without. Time, of course, is required. The healthful growth 
of all such institutions is necessarily slow; nor need it be 
considered matter for regret that hitherto our new adminis- 
trators, so far from signalising themselves by the boldness of 
their innovations, have in general displayed a degree of 
cautious conservatism, little desired perhaps in some quarters, 
yet probably better calculated than any other policy would 
have been, to let the new system take firm and peaceable root 
in the minds and sympathies of the people. One question, 
however, cannot be set aside. The social organism can no 
more avoid it than the individual; on the contrary,—to 
employ the well-worn metaphor,—what the blood is to the 
heart, that finance is to the administrative body. It is 
the question of finance which now “knocks at the door” 
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of every county council and_ parochial council in 


Scotland. 

Several cleariy outstanding facts present themselves in 
connection with this problem—viz., (1), the enormous and 
constantly progressive increase of local taxation in Scotland 
during the last fifty years ; (2), the progressive increase in 
the average rate per £, implying the imposition of heavier 
burdens in proportion to the wealth of the country ; (3), the 
increase of imperial subventions; (4), the growth of local 
debt; (5), the existence of serious inequalities in the 
geographical distribution of local rates; and (6), griev- 
ances, or suppressed grievances, in connection with the 
incidence of local taxation. 

I. English statistics for the earlier part of this century 
are forthcoming in tolerable abundance, but Scotch statis- 
tics for the corresponding period there are few or none. 
Poor relief may be taken as an example to illustrate the 
state of matters which prevailed. The Poor Law Act of 
1845 and the Valuation Act of 1854 marked not simply 
an improvement, but an entire revolution in our methods 
of local administration; subsequent to these dates it 
becomes possible to institute a fairly accurate comparison 
between the local taxation of one year and that of another; 
prior to them, no comparison of any reliability is practicable. 
The “valued rent” of the seventeenth century, in which 
most of our ancient assessments were levied, formed in the 
first place no criterion whatever as to the actual rental in 
modern times. Our poor law system, as then existing, has 
been described as “a regulated and legalised scheme of 
begging, supplemented by voluntary assessments and the 
charities of the Church.” The amount of relief given was on 
a scale which might astonish the most rigid restrictionist 
reformer of the present day; it was in fact, in many 
instances, completely illusory, except in so far that the receipt 
of a nominal allowance operated as an acknowledgment of 
poverty, exempting the recipient from prosecution as a 
sturdy beggar. Many rural parishes gave no relief at all, 
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merely a badge, which, in conformity with an Act of 1672, 
entitled the paupers to beg within the bounds of the parish, 
Towns and burghs such as Inveraray, Dingwall, Thurso, Perth, 
Kirkcaldy, and Peterhead, allowed begging on certain days 
of the week. Shetland quartered its poor on the inhabitants 
of each district in rotation. Compulsory assessments, 
authorised by statute or by Privy Council Order from an 
early date, were levied in little over a score of parishes, 

Any practical enquiry, therefore, must of necessity be limi- 
ted to acomparatively recent period ; and in pursuance of the 
example set by the late Sir John Skelton in his admirable re- 
port of 1894, it may be well to adopt the year 1848 as the most 
convenient starting point. Not that the statistics obtain- 
able since that date are in all respects complete and satis- 
factory ; on the contrary various assessments, such as those 
levied by the Statute Labour Road Trusts, can only be 
approximately estimated ; while the formation between 1848 
and 1892, of no fewer than 96 populous places, with an 
assessable rental close on two millions sterling, into burghs, 
renders it necessary to be exceedingly wary in instituting 
comparisons between burgh and county assessments and 
valuations at different dates. Nevertheless, the fact that in 
1848 the Poor Law Act first came fully into operation, seems 
to mark off that year as the commencement of a new era in 
local administration, and accordingly the most fitting 
terminus a quo for such an investigation as the present. 

The following figures may be accepted as exhibiting with 
substantial accuracy the growth of local taxation generally 
during the latter part of this century :— 


In 1848 the total amount of all rates levied 
in Scotland amounted to . : . £903,000 
1867 1,793,000 
1881 2,956,000 
1885 3,343,000 
1889 3,500,000 
1893 3,780,000 


Thus, in a period of forty-five years, the whole local 
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taxation of the country doubled itself twice over; for every 
£1 raised in 1848, £4 was raised in 1893, the actual 
increase being no less than £2,877,000. The rate of 
increase varied considerably as between urban, rural, and 
parochial assessments. Thus, there was levied by urban 
authorities, £180,296 in 1848, and £1,721,927 in 1893, being 
an increase of 855 per cent.; rural authorities levied £177,646 
in 1848, and £629,026 in 1893, an increase of 254 per cent. ; 
and parochial authorities levied £544,867 in 1848, and 
£1,428,572 in 1893, an increase of 162 per cent. ‘The areas 
of parochial authorities being partly urban and partly rural, 
it is desirable to go a step further and distribute the assess- 
ments raised by them under the headings of rural and urban; 
this has been done by Sir John Skelton, after careful examina- 
tion, with the following result—that the total rates levied on 
urban areas in 1848 were £361,067, and in 1893, £2,429,517, 
an increase in the latter year of £2,066,450 ; while the total 
rates levied on rural areas in 1848 were £541,742, and in 
1893, £1,352,008, an increase of £810,266. Far the greater 
increase, therefore, seems to have taken place in urban areas; 
and, it may be mentioned that, owing to the fact that certain 
burghs are rated by the counties for constabulary and other 
purposes, the amount raised in urban areas should be some- 
what larger, and the amount raised in rural areas somewhat 
less, than appears in the above statement. 

Great part of the total increase would seem to be due 
to the imposition of new rates. Between 1848 and 1867, 
the more important of these were valuation, burial-grounds, 
lunacy, registration, Sheriff-Court houses, and militia rates. 
Since 1867 various others have been added to the number— 
e.g., rates imposed under the Public Health Act, Contagious 
Diseases (Animals) Act, Food and Drugs Act, Weights and 
Measures Act, Prisons Act, Roads and Bridges Act, and in 
burghs under the Public Libraries, Public Parks, Artisans 
and Labourers’ Dwellings, and Petty Customs Acts, 
besides the new rate created by the Education Act of 
1872. ‘Taken together, these new burdens represent 
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£1,681,000, out of the total increase of £2,877,000 (between 
1848 and 1893); thus leaving £1,196,000 to be attributed 
to the increase of these rates which were levied prior to 
1848. 

The more important of these old rates may be considered 
separately. Various features of interest emerge in connection 
with their comparatively slow or rapid rate of increase, 
Poor rates, the heaviest of all our non-remunerative taxes, 
may be taken first. The passing of the Act of 1845 seems 
to have been at once followed by a very large increase in 
the amount of taxation raised for the relief of the 
poor. The number of parishes assessed rose from 23 
in 1841 to 600 in 1848, and the amount of assessment 
levied similarly advanced from £128,258 to £464,867, 
In 1856 the amount of assessment was £588,066 ; in 1892 
it further rose to £753,744; thereafter, for a short period 
of years, it fell considerably, until in 1895 the amount 
was no more than £721,595; but in 1896 it rose again 


to £784,250; being an actual increase (over the previous 
year) of one halfpenny in the rate of assessment per £ of 
eross valuation in assessed parishes, or an increase of 
34d. in the rate of assessment per head of estimated 


population. 
Little less onerous than the burden of poor relief is the 


burden of education, under the compulsory system introduced 
by the Act of 1872. It may, however, practically be 
regarded as a new assessment. Prior to 1872 the edu- 
cational rate was far from oppressive; in 1867 it amounted 
to £75,000, in 1848 to £50,000. In 1874 the assessment 
imposed under the Education Act was £204,837; and by 
1893 it had risen to £615,265, equivalent to 6‘ld. per 
£ of valuation. In 1896 it was £755,812, equivalent to a 
rate of 7d. per £ Further revenue is derived from 
imperial grants and school fees. ‘The former of these sources 
falls to be included under the heading of imperial subven- 
tion; the latter has now become practically insignificant. 
The fees collected in board schools in 1887 amounted to 
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$259,795; in 1893 the whole amount was £35,711; 
since then they become so insignificant as apparently to 
be considered unworthy to be separately detailed in educa- 
tion returns, and are included along with the proceeds of 


the sale of school books. 

Passing over church and burial-ground rates, we come 
next to deal with road rates. The various statutory 
provisions made with regard to the different classes of 
roads—(viz., statute labour roads, turnpike roads, military 
and parliamentary roads, and roads maintained under private 
Acts) need not be here discussed in detail. teference, 
however, must be made to the fact that between 1848 and 
1878 several counties adopted specia] Acts, whereby an assess- 
ment on rent was substituted for statute labour and turnpike 
customs or tolls, and to the general abolition of the turnpike 
system by the Roads and Bridges Act of 1878. To the 
decline and abolition of this system is attributable, mainly, 
if not wholly, a progressive increase of direct road rates in 
counties from £102,092, the amount of assessment in 1848, 
to £362,909 the amount levied in 1893. In burghs, the 
amount spent in the upkeep of roads and streets, can, for 
various reasons, be only roughly ascertained; but the 
increase is undoubtedly very large. In 1848 the amount of 
assessment was £26,143; in 1867, £57,582; in 1885, 
£148,953; in 1893, £219,457. 

Police Rates. The cost of our criminal administration has 
been, to a large extent, in modern times, shifted from the 
shoulders of the local ratepayer to those of the Imperial 
Government. Despite this fact, a comparison of the cost of 
police at different periods will suffice to show the progressive 
nature of this item also of local taxation. ‘hus in 1848 the 
cost of police in counties and burghs was £106,758 ; in 1867, 
£223,636 ; in 1881, £310,724; and in 1893, £454,374. 

Sanitary rates are a modern invention. Prior to 1833, 
the only Scottish sanitary enactment on record of a general 
kind is an Act of 1427, prohibiting lepers from coming into 
burghs except at certain hours in three days of the week, and 
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from dwelling at any place “other than their own hospitals, 
and at the port or gate of the town and other places outwith 
the burghs.” In 1833, under the first of the General Police 
Acts, power was given to the Commissioners to construct 
sewers and drains, to light, clean and pave, and bring water 
into the towns; limited powers of assessing were conferred, 
and these powers were greatly extended by the Police 
Acts of 1850 and 1862. After various other tentative 
enactments (e.g., the Removal of Nuisances Acts of 1846, 
1848, and 1849, and the Act of 1856 superseding these), came 
the Public Health Act of 1867, at present in force; under 
which in burghs the rates are levied in the same manner as 
the police rates or poor rates. In rural districts, the rate, 
formerly levied by the Parochial Board, is now since 1889 
levied by the County Council. The growth of these rates 
may practically be said to begin from the passing of the Act 
of 1867; since then it has been tolerably rapid, especially in 
burghs. Thus in 1893 the total expenditure on sanitation 
in burghs had increased to £454,706, as compared with 
£28,861 in 1848, £181,771 in 1867, and £412,010 in 1881. 
In counties the public health assessments raised were £6647 
in 1869, £19,207 in 1875, £48,182 in 1881, £62,070 mn 
1887, and £69,148 in 1893. 

The increase of local taxation in the aggregate, therefore, 
during the last fifty years, would seem to be more or less 
shared by each of these individual branches of taxation. 
One and all exhibit a marked and persistent tendency to go 
up; any diminution observable in particular instances (eg., 
the case of the poor rate between 1881 and 1893) is trifling 
in amount and extends only over a brief period of years. 
The contrast, however, between rural and urban areas, as 
also between the principal old rates (poor and police, “non- 
remunerative” assessments) and the new rates (education, 
health, &c., “‘remunerative” assessments), is very striking. 
In 1893 the increase in the old rates for the whole country 
since 1848 was £1,196,000; the new rates amounted to 
£1,681,000. The old rates levied by the urban authorities 
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amounted in 1848 to £180,000, and in 1893 to £815,000, 
an increase of £635,000, while the new rates levied that year 
by these authorities amounted to £907,000; the old rates 
vied by the rural authorities were £178,000 in 1848, and 
£499,000 in 1893, an increase of £321,000, while the new rates 
were £130,000; the old rates levied by the parochial authorities 
were £545,000 in 1848, and £788,000 in 1893, an increase 
of £240,000, while the new rates were £644,000. ‘Thus, on 
the one hand, as regards urban and parochial authorities, the 
main increase has been due to the new rates; on the other, 
as regards rural authorities, the increase has been largely in 
the old. 

II. Increase in the rate per £.—The value of real pro- 
perty in Scotland has increased very largely. The old 
valued rental of 1667, assuming it to have been a fair 
valuation at the time, and that the then value of the pound 
Scots was 1s. 8d. sterling, would indicate £300,000 to have 
been about the total value of real property in the country. 
It was on the basis of this rental that most of the local rates 
were levied prior to 1845. The Poor Law Amendment Act 
of that year introduced a partial reform, directing that the 
assessment should be levied according to the annual value of 
lands and heritages, the annual value being defined as the 
rent at which, one year with another, the subject would let, 
subject to certain deductions for cost of upkeep and taxation. 
Next came the Valuation Act of 1854, in accordance with 
which an annual roll is made up, showing the gross rental of 
lands and heritages in counties and burghs; on the basis of 
which roll all assessments are now levied, with the exception 
of certain ecclesiastical rates, e.g., for upkeep and repair of 
churches in purely landward parishes, for which the heritors 
still “ stent” themselves according to the old value rent as 
shown in the cess-books. The difference in the total valua- 
tion of Scotland, as shown in these two rentals, was then a 
difference of about one to forty ; the Valuation Roll for 1855 
returned the actual valuation for that year at £12,000,000, 
as against the old valued rent of 3,598,272 pounds Scots, or 
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under £300,000. More to the purpose, however, is the 
increase in valuation which has taken place during this 
century. It has, on the whole, been very large. The real 
rental in 1815 has been estimated at £6,652,000; in 1848 
it rose to £10,236,000 ; in 1856 to £11,745,000 ; in 1874 to 
£18,921,000 ; and in 1893 to £24,180,000. Thus, confining 
the comparison to the present century, the annual value of real 
property rose about 260 per cent. in seventy-seven years— 
i.e., from 6? millions in 1815 to 24 millions in 1893 ; between 
1848 and 1867 the increase was 58 per cent. ; between 1867 
and 1881, 37 per cent. 

Notwithstanding the largeness of this increase in valua- 
tion, the average rate in the £ of local taxation, obtained by 
dividing the amount of rates levied by the amount of valua- 
tion for the year, has been progressively rising since 1848 
onwards. Thus, in 1848 the average rate in the £ of all 
rates for the whole of Scotland, calculated on the gross 
valuation, was Is. 94d. ; in 1867, it was 2s. O$d. ; in 1881, 
2s. 23d.; and in 1893, 3s. 14d. In fact, local taxation 
throughout the country has increased faster than the pro- 
perty on which it is levied. It would perhaps be easy to 
exaggerate the significance of this fact. Various views may 
be taken of the matter. On the one hand, the quiescence of 
the ratepayer under his increasing burdens may be regarded as 
an indication of his disinterested desire for the public welfare; 
on the other, it may be suggested that the largest ratepayers 
in the country form but an inconsiderable number of voters, 
and that it is easy for the smaller ratepayer to approve of 
undertakings from which he derives the principal benefit, 
while contributing in many instances in an almost infinitesi- 
mal measure. Again, the purposes for which rates are 


imposed—education, roads, sanitation, &c.—may be extolled 
as indispensable to the well-being of the community ; or, on 
the contrary, low rates may by others be viewed as the 
sine qua now of prosperity among all classes. Some com- 
fort for all parties, however, may be found in the fact that 
the great increase of local taxation throughout the country 
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has unmistakably taken place in rates of a more or less 
yemunerative character. This distinction between remunera- 
tive and non-remunerative is of some importance, and deserves 
a passing word of explanation. ‘The line between the two 
has been somewhat roughly drawn, and in particular instances 
the materially remunerative character of charges embraced 
in the former class may be looked upon as in a high 
degree problematical. Still, on the whole, the distinction 
is sufficiently clear, and sufficiently practical. Mr. Goschen’s 
statement of it, in his instructive report, may be taken 
as the most authoritative. An increase in the poor rate, 
he points out, must be regarded as a lamentable increase 
of burden, inasmuch as it is an inerease from which the 
ratepayers themselves derive no benefit. But other rates 
are in a different position; for example, most of the 
rates levied in urban districts are truly of the nature of 
payments for benefits received, drainage, water supply, 
paving, lighting, &c. “‘A great portion of the outlay in 
these purposes must be regarded as remunerative in many 
senses, and as being not so much a burden as an investment.” 
The question, therefore, with regard to such remunerative 
taxes, would appear to be—Is the investment a prudent one ? 
And this is a point upon which no hard-and-fast rule can be 
laid down; the question must, in every instance, be deter- 
mined according to the particular circumstances of the case. 
A generalisation as to the amount of burden which a country 
at large may or may not wisely lay upon itself, even if 
obtainable, would be of no practical value. The general 
burden is made up of individual burdens ; while these remain 
unrestricted, except so far as prudence may restrain the 
particular local authority or the particular body of electors, 
no check can be placed upon the aggregate increase thence 
arising. On the other hand, to tie the hands of administra- 
tive bodies, by restricting the maximum rates leviable to a 
lower figure than that already fixed in the various enactments 
authorising their imposition, would probably lead to serious 
mischief. In some instances we should have local authorities 
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charged with duties which it was impossible for them to 
perform through lack of funds; in others, they might be 
‘ 


‘of the nature of an 
investment,” calculated to confer the highest benefits on the 


prevented from carrying out enterprises 


community. 


It is to be observed, therefore, as a satisfactory circum- 


stance, that while non-remunerative rates increased from 
£572,000 in 1848 to £1,061,000 in 1893, the increase in 
remunerative rates was considerably larger—from £331,000 in 
1848 to £2,719,000 in 1893. In burghs the phenomenon 
was most marked, the increase in non-remunerative rates 
being only from £234,000 to £578,000, or 147 per cent., as 
compared with an inerease in remunerative rates from 
£127,000 to £1,850,000, an increase of 1357 per cent., or 
nine times the rate of increase of the non-remunerative 
rates. In counties the non-remunerative rates increased 
from £337,000 to £483,000, and the remunerative from 
£204,000 to £869,000. 

Ill. Imperial Subventions.—Under this general title, it 
will be convenient for the purposes of our enquiry to include 
all contributions from imperial funds given for the relief of 
local taxation —e.g., grants in aid of education, grants to 
parochial boards in respect of the cost of pauper lunatics, 
medical relief of the poor, &c., grants to burgh and county 
authorities for cost of pay and clothing of police, road, &e. 
The payments have in general increased considerably of late 
years, and must be taken into account in estimating the whole 
burden accumulating on the country through the increase 
in local expenditure. 

Of recent years a very considerable proportion of the cost 
of poor relief has been transferred from the shoulders of the 
local ratepayer to those of the imperial tax-payer. This 
system was first introduced in 1858, when a sum of £10,000 
was voted by Parliament towards the cost of poor law medical 
relief. In 1882 this grant was increased to £20,000. In 
1875, £59,483 was voted in aid of the cost of maintenance 
of pauper lunatics; and the grant, being annually increased, 
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until in 1889 it reached the sum of £91,334, was converted 
into a local taxation contribution under the Local Govern- 
ment (Scotland) Act, and fixed at £90,500. The Education 
and Local Taxation Account (Scotland) Act of 1892 provided 
a further sum of £25,000 in aid of pauper lunatics, besides a 
sum of £50,000 to be paid to parochial boards in relief of 
rates generally. Parochial boards now in all receive 
£185,000 annually out of imperial funds, without including 
Treasury payments in lieu of rates on Government property. 

The growth of State aid to education is specially remark- 
able. Between 1833 and 1855, the average annual grant to 
Scotland was in round numbers about £9000; in 1874, it 
increased to £34,518; in 1881, to £317,852; in 1887, to 
£390,903; in 1893, to £835,925 (equivalent to a rate of 
83d. per £), and in 1896, the amount paid to school boards 
was £889,956. ‘This is exclusive of payments to denomina- 
tional schools, training-colleges, &c. 

Contributions from imperial sources in aid of roads have 
been comparatively few and insignificant. In 1882, out of a 
orant of £187,652 in aid of disturnpike’ roads, £20,487 went 
to Scotland; £16,874 being paid to county authorities, and 
£3613 to burgh authorities. In 1884-85, a separate grant 
was given to Scotland, for which, in 1889-90, was substituted 
an annual contribution to the same amount from the Local 
Taxation (Scotland) Account. 

The reform of our prisons and police system in 1839 led 
to the introduction, to a limited extent, of the principle of 
imperial subventions. The Act of 1857, bringing the police 
administration more under government control, provided a 
grant-in-aid. In 1877 local Prison Boards were abolished, and 
all prisons were vested in the Crown and fell to be maintained 
out of imperial funds. Great part of the cost of paying and 
clothing the constabulary, in counties and burghs, is defrayed 
from a grant-in-aid; in 1893, the sum paid over for these 
purposes amounted to £155,000, besides a sum of £40,000 
towards the cost of police superannuation. ‘The cost of 
criminal proceedings, first made chargeable on the Scottish 
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Exchequer in 1776, is now defrayed by parliamentary votes; 
as also one half of the expense of erecting and maintaining 
sherifi-court buildings. 

Altogether, the imperial subventions distributed to local 
authorities in 1892-93 were as follows :—£836,000 paid to 
school boards; £138,000 paid to parochial boards in respect 
of the cost of pauper lunatics, medical relief, &c. ; £206,000 
paid to burgh authorities for pay and clothing of police, 
roads, relief of rates, &e.; and £177,000 paid to county 
authorities for similar purposes; thus making in all a total 
of £1,357,000, as compared with the direct local assessment 
of £3,780,000, and an indirect. local assessment (z.e., tolls, 
dues, fees, &c.) of £868,000. These imperial subventions 
represent a rate per £ of gross rental of 3$d., 34d., 93d. on 
burgh, county, and parish ratepayers respectively. 

IV. Increase of Local Debt.—During the past quarter of 
a century the amount of loans raised by local authorities, on 
account of the numerous costly works undertaken by them, 
has become exceedingly large. ‘The interest and instalments 
repayable annually constitute a serious charge on the rates. 
These loans have been obtained either from insurance com- 
panies and other private lenders, or from the Public Works 
Loan Commissioners; the latter are as a rule repayable by 
equal annual instalments within forty years; the rate of 
interest charged by the Commissioners varies, according to 
the number of years allowed for repayment, from 3} to 4 
per cent. The Local Government Act of 1889 has made 
county loans repayable within thirty years ; and in the case 
of burghs, a similar restriction has been imposed by the 
Police Act of 1892. In 1848 the outstanding loans 
amounted to £4,683,000; in 1867 they had increased to 
£8,108,000, in 1881 to £20,162,000, and in 1893 to 
£28,296,000, being an increase of over 23} millions in 


forty-six years. Far the greater part of this indebtedness 
had been incurred by urban authorities. Only a portion of 
the whole, however, is primarily chargeable on the rates. 
Loans to harbour and port authorities, amounting to 
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£9,339,395, must be separated from the total; also loans 
for gas works, markets, and other undertakings yielding 
revenue, being in the first instance secured on that revenue, 
become a charge on the rates only in the event of loss 


through the excess of expenditure over revenue. Thus, out 
of a total urban debt of £23,490,059 in 1893, there would 
require to be deducted £9,339,395 of debt on harbours and 
ports, together with a sum estimated at £5,000,000 falling 


to be met, in the first instance out of special revenues; thus 
leaving £9,000,000 as the amount of the actual charge on 
local rates. The total amount of urban debt had increased 
from £2,590,000 in 1848 to £23,490,059 in 1893, being an 
increase of nearly twenty-one millions; eight millions, how- 
ever, of this increase was due to the growth of harbour debt. 

Rural debt, at first sight, presents a decrease of more 
than a million pounds since 1848. The facts, however, 
appear less satisfactory on closer examination. The heaviest 
part of the former indebtedness consists of loans raised under 
the Turnpike Road Act of 1831, on the security of the 
surplus revenue from the tolls. Through the introduction of 
railways, unfortunately, this surplus changed to a deficit ; 
and on the roads being ultimately taken over by the 
counties, the loans were revalued and greatly reduced, if not 
entirely extinguished, The apparent diminution, therefore, 
is little more than a writing down of liabilities Jong since 
urecoverable. The debt of parochial authorities has been 
chiefly incurred for the erection of schools. Since 1874 it 
has increased very rapidly, and in 1893 amounted to over 
four millions; of which £3,655,000 was attributable to 
school boards. The total debts in 1893, charged directly 
against the rates, were £9,000,000 incurred by urban, 
£733,000 incurred by rural, and £4,072,000 incurred by 
parochial authorities. | 

V. Inequalities in the geographical distribution of local 
taxation.—There is a very marked absence of uniformity in 
local rates, as between county and county and district and 
district. The reasons for the existence of such inequalities 
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are in some instances not very hard to discover ; in other 


cases, they appear sufficiently perplexing. By grouping to- 


gether, however, such counties and rural and urban districts 
respectively as are exceptionally heavily burdened, it may be 
possible at anyrate to arrive at certain general conclusions, 
This has been very elaborately done by Sir John Skelton 
in his 1893 report ; and though since that year matters have 
in some instances altered considerably, it will be convenient 
in many cases to accept his figures and calculations as still 
indicating with substantial accuracy the existing situation. 
Highland and island counties, also counties mainly 
agricultural, seem to suffer severely under the burden of 
local taxation ; and in particular the poor rates are in many 
areas abnormally high. Zetland, Ross, and Cromarty, 
Orkney, Sutherland, Argyle, Inverness, Caithness, Nairn, 
Banff, and Elgin seem to be among the principal sufferers ; 
in all these cases one shilling or upwards per £ of assess- 
ment was levied in 1896; in 9 cases the rate was over 
ls. 2d., in 5 over Is. 6d., and in 3 over 2s. The list, how- 
ever, varies somewhat from year to year. In 1856 the first 
seven counties of those named above led the way, all being 
rated at over Is. 7d. per £. In 1893 the same counties 
were still the most heavily rated, the lowest rate among 
them being 1s. 3d. per £; the single exception was the 
county of Argyll, which, by a satisfactory fall from 1s. 
8d. to 114d. per £, had escaped from its evil companions. 
Zetland is the most distressing case of all; its poor rate 
had increased from 2s. 4°5d. in 1856, to 3s. 2°3d. in 1874; 
in 1893, it was 2s. 11°5d., and in 1896, 4s. 34d. Descend- 
ing from counties to parishes, we find the rates levied 
varying in a still more striking manner. Thus, in 1893, 
245 parishes were assessed under 6d. per £, 358 under 1s, 
and 136 under ls. 6d.; while 41 were rated over 1s. 6d, 
28 over 2s., 15 over 2s. 6d., 7 over 4s., 5 over 5s., and 4 
over 6s. All the forty-one parishes rated over 4s. per £ 
belonged to the highland and island group of counties, ten of 
them being in Zetland. The parish of Walls in that county 
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headed the whole list, with a rate of 7s. 43d. in the £; 
Barvas in Ross-shire came next, with a rate of 7s. 4d. in the 
£, In some of these instances, and in particular in the case 
of Zetland parishes, there is reason to suppose that one cause 
for the highness of rates, may be the excessive deductions 
from gross rental allowed by the Parochial Boards under 
section 37 of the Poor Law Act of 1845. In some parishes 
in Zetland these reductions amount to as much as 334 per 
cent. of the gross rental. This, however, affords vuly a 
partial explanation. Nor will it do to attribute the whole 
phenomenon of unusually high rates to some peculiar condi- 
tion of matters existing in highland and island counties ; the 
three northern counties of Banff, Elgin, and Nairn very 
doubtfully belong to such a category; while, on the other 
hand, a decidedly highland county like Perthshire exhibits 
the exceedingly low rate of 64d. in the £. 

School rates appear to press with greatest severity on 
very much the same parishes which are most overburdened 
inthe matter of poor rates. Zetland is again well to the 
front, with an education rate of 11d. per £; in Caithness, 
the average rate was 8'2d., in Banff, 7°5d., and in Elgin, 
7‘ld. In ten counties the rate was 6d. and under 7d., and 
in ten more 5d. and under 6d.; lowest of all were Ayr and 
Bute, both under 4d., and Kinross no more than 38°4d. in 
the £. Particular parishes in the islands exhibit the highest 
rates of all—e.g., North Uist, in Inverness, with a rate of 
2s, 6d., and Walls, in Zetland, levying 2s. 5d. in the £; not 
far behind, however, are country parishes in agricultural 
counties, such as Glenbucket and Leochel-Cushnie in Aber- 
deenshire, with education rates of 2s. 4d. and 2s. respectively. 
Among burghs, most highly rated in 1893, were twenty-four 
with rates from 10d. to 1s, 4d. in the £. Other parish rates, 
such as (in certain parishes) valuation rates, registration rates, 
and burial ground rates, may be disregarded; but taking 
poor rates and education rates together, and making a general 
survey over the last forty years, we find certain counties to 
have been throughout that period exceptionally heavily rated; 
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the list of them being the same as that given above when 
dealing exclusively with poor rates, but sundry other counties 
such as Aberdeen, Forfar, and Wigtown, falling to be added 
as sufferers to a slightly lesser degree. Zetland stands fore- 
most all through, as the most heavily rated area in Scotland; 
Orkney, Caithness, Sutherland, and Ross scramble for the 
next places. “Highlands and Islands” is the label which 
Sir John Skelton would place upon the whole group, but in view 
of the exceptionally high rates borne also by lowland counties 
in the north and east, such as Elgin, Banff, and Aberdeen, 
some doubt arises as to the correctness of the description. 
The geographical distribution of county rates is somewhat 
different; Orkney, Nairn, Bute, Renfrew, Haddington, Argyll, 
Linlithgow, Inverness, Sutherland, Zetland, Peebles, Banff, 
is the order in which the various counties came in 1893, 
according to the amount of the average rate per £. But here 
again it is observable that all, with the exception of Renfrew, 
are mainly agricultural or pastoral counties. Taking parish 
and county rates together, we find the familiar order of 
Zetland, Orkney, Sutherland, Caithness, Nairn, Inverness, 
Banff, Elgin, reappearing; the total average rate in 1893 
being 4s, 114d. in Zetland, and 2s, 5#d. in the case of Elgin, 
as compared with an average rural rate of 2s. 0°4d. through- 
out the country. In thirty-three parishes within this group of 
counties the average rate was between 4s. and 5s. per £; in 
ten it was 5s. and 6s. per £; in five between 8s. and 9s.; 
in four between 9s. and 10s.; and in one actually 11s. 79d. 
per £. The small rental of land and heritages in Zetland, 
which holds the unenviable pre-eminence, and other crofting 
counties, reduced still further by the decisions of the Crofter 
Commissioners, will of course go far to explain the high poor 
rates and school rates requiring to be imposed; but the fact 
that nearly all the heavily burdened counties are mainly 


agricultural or pastoral, must also ‘be kept in view, and 


would seem in a measure to point to excessive burdens being 
thrown upon these industries. 
In no case does the total rating run so high in urban as 
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in rural districts. Nevertheless it varies very considerably, 
ranging from 1s. 4d. in Laurencekirk to 7s. 24d. in Tobermory, 
and presses in many instances very severely on the ratepayers. 
Different from the case of parochial rates, which are levied on 
net rental, burgh like county rates, it should be kept in view, 
are imposed on gross rental. Tobermory, Banff, Kirkwall, 
Thurso, Wick, Lerwick, Pittenweem, and Aberchirder were 
the chief sufferers ; and in all these cases, it may be observed, 
the parochial rates were high (unless in Pittenweem), the 


purely burghal rates were high, and in the four instances of 


Tobermory, Thurso, Lerwick, and Aberchirder, county rates 
fell to be added. Even in large burghs, having a population 
of 20,000 and upwards, the total general rates vary largely ; 
for example, from 5s. 4$d. in Greenock, and 5s. 13d. and 
5s. 1d. in areas in Glasgow and Paisley, to 2s. 9d. in Ayr, 
2s. 103d. in Kilmarnock, and 3s, 24d., 3s. 54d, and 3s. 53d. 
in Coatbridge, Partick and Kirkcaldy, respectively. 

The anomalies, however, in connection with the inequal- 
ities in rural taxation are far the most flagrant, and would 
seem to call for careful enquiry. That many parishes should 
be assessed at twice or thrice, and some even at upwards of 
four times or five times the average rate throughout tle 
country, constitutes a case of hardship, not to say injustice, 
for which a remedy should if possible be devised ; nor is it 
perhaps unreasonable to suppose that, by greater discrimina- 
tion in the distribution of imperial subventions, partial 
relief at any rate might be afforded. 

VI. Grievances, or supposed grievances, in connection 
with the incidence of local taxation.—It is impossible within 
the space at our disposal to fully discuss the incidence of 
rates generally. ‘Two contentions, however, which have fre- 
quently been put forward, and which have occasioned a large 
amount of controversy, may be briefly referred to. The 
first of these is the alleged injustice at present existing in 
the incidence of rates, as between owners and tenants or 
occupiers. In dealing with such a question, it is in the 
first place imperative to clearly ascertain the facts. These 
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may be shortly stated as follows. Assessments fall under 
three heads—(1) those common to counties and burghs; (2) 
county or rural assessments, and (3) burgh assessments, 


The first of these three classes of assessments, which include 
poor rates and school rates, are levied universally and 
uniformly, generally by the parish authorities, and are 
imposed one-half on the owners, and one-half on the 
tenants and occupiers in each parish; they are levied 
on the “annual value” or net rental. County and 
rural assessments, including County General, Police, Con- 
tagious Diseases (Animals), Valuation, Roads, &c., are levied 
on the gross rental and fall. mainly on owners. Road 
assessments (though not assessments for Old Road Debt, 
which is included in the Owners’ Consolidated Rate), Conta- 
gious Diseases (Animals), and General Purposes assessments 
under the Local Government Act, 1889, are, however, levied 
one-half on owners and one-half on occupiers. One exception 
exists also to the rule of levying county rates on the gross 
rental; Public Health assessments are levied on the net 
rental, one-half on owners and one-half on occupiers within 
the district of the local authority, or within the area of the 
special district formed. Further, where the Public Health 
Act of 1891 has been adopted, there are two rates; a 
domestic rate limited to persons supplied with water, a 
public rate including all ratepayers. Burgh assessments, 
for police, lighting, cleaning, paving, water, sewerage, 
public health, burial-grounds, public libraries, &c., fall 
chiefly on occupiers; the proportion being about six on 
occupiers to one on owners. ‘Thus, there is a some- 
what perplexing diversity in the modes of levying these 
various assessments, nor does it appear that there is any very 
clear principle underlying the whole. Everything is tenta- 
tive, and at best founded as much on considerations of 
custom as on reason. In counties owners seem _ heavily 
burdened, in burghs it is occupiers who have princi- 
pally to complain; in neither instance can any decided 
reason, necessarily arising out of the nature of thie case, be 
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offered in explanation. In connection with this matter, how- 
ever, it falls to be pointed out that far the greatest increase 
in rates has taken place in urban districts, and falls 
principally on occupiers, being in general of the description 


known as “‘ remunerative ” rating. 

There remains the question of the incidence of rates as 
affecting land, and in particular agricultural subjects. This 
is a problem of some complexity. Assessment for the relief 
of the poor, the heaviest of the non-remunerative assess- 
ments, was originally established on the supposed equitable 
principle that everyone should contribute in proportion to 
his income, and this principle, according to a circular issued 
by the Board of Supervision in 1868, has never been 
abandoned. “A farmer who paid £100 a-year for his 
farm could not be supposed to have an income equal to 
that of a man who paid a rent of £100 for his dwelling- 
house; and if the principle that everyone was to contribute 
in proportion to his income was not to be lost sight of, it 
was obviously necessary that facilities should be afforded 
for imposing different rates with reference to the different 
amounts of means represented by the different kinds of 
occupiers.” The working of the old system was not suc- 
cessful; local enquiry into the income of ratepayers was 
found inquisitorial and obnoxious, and finally, the Baxter Act 
of 1861 abolished assessment on ‘‘ means and substance” 
altogether. The system of classification, intended as a 
rough method of adjusting the assessment to the “ taxable 
capacity ” of the ratepayer, was by that Act made compulsory 
in all parishes where it had already been introduced; and 
encouragement was given by the Board of Supervision 
to parishes generally to adopt the new mode of varying the 
rate with reference to the presumed income of the different 
classes of occupants. Nevertheless, it was found in 1896 
that, out of 826 parishes, 158 only had adopted Classification. 
A further advance has recently been made by the passing of 
the Agricultural Rates Act 1896; which provides that the 
annual value of all agricultural lands and heritages in Scot- 
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land—(1) shall for the purpose of the occupiers’ consolidated 
rate leviable by county councils, be held to be the nearest 
aggregate sum of pounds sterling to three-eighths of the 
annual value thereof, as appearing in the valuation roll; and 
(2) shall for the purpose of the occupiers’ share of the poor 
rate, the school rate, and the other rates leviable by parish 
councils, be held to be three-eighths of the value on the 
valuation roll, subject to the ordinary deductions under 
section 37 of the Poor Law Act 1875. Where classification 
has been adopted, with the result that the rates leviable on 
occupiers of agricultural lands and heritages are less than, or 
as nearly as may be the same as, the rates which would 
without classification be leviable on such occupiers, such 
classification is to have effect, and the Act does not apply. 
The passing of this enactment may be taken as a practical 
acknowledgment by the Legislature of the grave injustice 
which agricultural land has long borne, at anyrate in parishes 
where classification has not been adopted; and it is natural 
to find that the money required for the purpose is stated to 
be a proper charge upon the personal estate-duty collected in 
Scotland. The relief, however, provided by the Act is only 
partial. In another form its principle had long been recog- 
nised, and more particularly in the Burgh Police Acts of 1862 
and 1892; by which it is provided that agricultural land 
within burgh is to be rated for burgh assessments at one- 
quarter of the value thereof; this implies a relief amounting 
to six-eighths, as compared with a relief of five-eighths under 
the Act of 1896. Accepting contribution in proportion to 
income—the principle underlying assessment according to 
“means and substance,” classification, and the Act of 1896 
all alike—as the criterion of justice, much yet remains to be 
done. Take the case of the farmer who pays £100 for his 
farm, and the occupier who pays £100 for his dwelling- 
house ; the farmer’s actual income, according to the broad 
system of calculation, followed in the collection of income-tax, 
may be estimated at one-third of his rent, or £33, whereas 
under the Act his assessment will be levied upon a some- 
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what larger sum—viz., three-eighths of his rent, or £37. 
The occupier of the dwelling-house, on the other hand, escapes 
easily ; his whole income can hardly be estimated at less than 


twice or thrice the rent of his house, yet he is assessed only 
upon the rent. It is no answer to this grievance to point out 
that his house is not a source of income to him, as his farm is 
to the farmer, for the principle has never been called in 
question that inhabitancy is sufficient to constitute liability 
to assessment. It would not, of course, be equitable that a 
man should be assessed more than once on his whole income, 
or that he should be assessed on the same property in more 
than one parish. These and similar cases were provided for 
by sections 46 and 47 of the Act of 1845, and had little or 
no connection with the widespread dissatisfaction which finally 
led to the abolition of the old system of assessment on “ means 
and substance.” The main principle of that system has been 
retained. It is laid down with authority in the circular just 
mentioned. But to what extent is this true? Classification 
is better than nothing—it protects agricultural subjects to 
this extent, that they are commonly rated at one-third, while 
mines, manufactures, &c., are rated at two-thirds of the rate on 
houses. The Act of 1896, without in any case going a single 
step further, effects a similar result in parishes where classi- 
fication has not yet been adopted; unfortunately, tenants 
alone come within its scope, so that the agricultural industry 
at large is only in a half-measure benefited by its provisions. 
But even were the scheme made more comprehensive, it is 
clear that neither under the Act, nor under the system of 
classification, as hitherto carried out, has any near approach 
been made to actual proportional assessment based upon 
income. Classification was at best a tentative plan, devised as 
a make-shift, when the old system came to be abandoned. 
At that time it might reasonably be hoped that it would prove 
expansive, and develop ere long into a truly efficient method 
of equalising local burdens. Such, however, has not been 
the case. Owing partly to the lack of initiative energy 
among parochial authorities, and more largely, probably to 
VOL. IX.—NO. 3. Z 
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the insufficient power of interference conferred on the Board 
of Supervision, now represented by the Local Government 
Board, it has become fixed or stereotyped in a rigid unbending 
scheme, based closely on use and wont, unprogressive, and 
utterly inadequate to accomplish any real equalisation. 
Numerous and important changes, during the last fifty 
years, have had the effect of seriously aggravating the 
original injustice thus arising. The wealth of the country 
at large has increased enormously, owing to the wide expan- 
sion of commerce and the development of manufactures; 
with the result that the urban ratepayer, who has principally 
benefited, is “absolutely and. relatively a richer man, and 
better able to contribute to local as well as to imperial taxa- 
tion.” The rural ratepayer, on the other hand, has become, 
or is fast becoming impoverished. ‘The value of agricultural 
subjects has fallen greatly of late years; in 1814-15 the 
rental of lands in Scotland was £5,080,000; it increased 
annually till 1879-80, when it attained a maximum of 
£7,769,000; thereafter a marked decrease set in, and by 
1893, during a period of thirteen years, it had diminished 
by no less than £1,478,000. This is to be contrasted with 
an increase in the rental of buildings from £1,369,000 in 
1814 to £13,643,000 in 1893; and with an increase in 
the rental of other property from £203,000 in 1814 to 
£4,247,000 in 1893. A statement of the percentage of 
valuation at different periods will bring out these relative 
changes still more clearly ; thus, lands represented in 1814- 
15, 76°4; in 1848-49, 54°1; in 1867, 42°9; in 1881-82, 3377; 
and in 1892-93 no more than 26 per cent. of the whole: 
value of assessable property in the country; buildings, 
again, represented in 1814-15 no more than 20°6, and in 
1892-93 no less than 56°4 per cent. of the total valua- 
tion; other property represented in 1814-15 a percentage 
of 3, and in 1892-93 a percentage of 17°6 on the whole. 
Even this is not an exact statement, owing to the fact 
that about £2,000,000, representing the amount of burghal 
rental included in the county valuation, would fall to be 
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deducted in order to arrive at the true value of the landward 
area in counties ; nor should the further fact be ignored that 
during late years of depression, very large annual remissions 
of rent varying from ten or twenty to thirty per cent. have 
been made by landowners, and that these reductions being 
made during the currency of leases, do not appear in the 
valuation roll. Apart, however, from all niceties, a decrease 
of one-and-a-half millions in thirteen years, as shown on the 
valuation roll, may well afford food for reflection. Again, 
while the extent of land used for agricultural purposes has 
rather diminished than increased, an enormous capital outlay 
has been incurred on improvements; if interest on this 
outlay be deducted, the rent of land is probably less than it 
was fifty years ago. The increase of rates in the £, though 
somewhat less than in urban districts, has nevertheless been 
sufficiently large to merit serious consideration in view of the 
staggering condition of the whole agricultural industry. 
In 1848 the total rates levied on rural districts amounted to 
£541,742, equivalent to a rate of 1s. 6d. per £ of rental; 
in 1893 they amounted to £1,352,008, equivalent to a rate 
of 2s, 0'4d. in the £; the capital increase, as will be seen, was 
£810,266. There again a word of explanation is required. 
Of these total amounts imposed by the county authorities, a 
proportion is burghal; but the rate per £ of county 
assessment levied in burghs being smaller than in rural 
districts, the rate per £ in landward districts is really some- 
what larger than appears above. ‘The pressure of a 
burden,” to quote the words of Sir John Skelton, “ varies 
according to the ability to bear it.” In the case of agriculture 
in this country, however, it would rather appear that as the 
hearing capacity diminishes, the burden is still steadily 


increasing ; the grievance which, on the basis of proportional 


assessment according to income, it has so long had to urge 
as against other classes of property, has been relieved by the 
legislation of last year in but the slightest measure, and— 


“the end is not yet.” 
A. D. RussE.t. 





THE REVISED SEA-RULES. 


HESE sea-rules apply to all ships upon the registry of 
the United Kingdom or the Colonies. They are made 
by Order in Council in terms of Section 418 of the Merchant 
Shipping Act, 1894. It is also declared by the same section 
that all foreign ships within British jurisdiction shall observe 
these rules, along with the clauses of Part V. of the Act 
anent “safety”; and that in any action in a British Court, 
concerning matters which arise within its jurisdiction, 
“ foreign ships” shall be treated as “ British ships.” (a) 
Complicated as the new regulations undoubtedly are, it 
is necessary in the first place to touch upon their history, in 
order to understand how much of the older rules has sur- 
vived the passing of the revised code which comes into 
operation on Ist July, 1897.(b) The sea rules of the 
“sixties” proved too general and disconform to the practice 


of navigators, and’ were amended in 1879. Subsequently 
special enactments were applied to fishing boats (1880 and 
1884); trawlers (1884 and 1885); and pilot vessels 
(1892).(c) In September, 1889, a British rule of the 





(a) See Order in Council of 18th May, 1897, specifying the maritime nations 
which recognise these new provisions, guoad the High Seas. 

(b) That is as regards British waters. It seems unfortunate that complicated 
changes should be ordered to take effect immediately after midnight or at the 
middle watch of 30th June, when there is practically no moon, and when south 
of Greenwich darkness sets in about nine o’clock. 

(c) Even as these lines are being written the Board of Trade appoints a Com- 
mittee to consider whether any additions are still needful as regards—(1) the 
lights to be carried and exhibited, and the signals to be carried and used by 
sailing ships, steamships, and boats when engaged in fishing ; (2) the expediency 
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Road Sea Committee reported that certain alterations were 
required in the rules for preventing collisions at sea, and 
their report was discussed at an International Maritime 
(Conference at Washington in the autumn of 1889—all the 
principal maritime nations being represented.(a) In the 
month of July following another British Committee was 
appointed to consider the Washington text, and after sundry 
procedure a Report was issued two years later. It was not 
a unanimous report—Mr. William Watson being unable to 
sign that document,(b) as he considered that Articles 21 and 
98 involved great changes, and he urged that an opportunity 
be given to the shipping trade to express their opinion on 
the subject. The shipping trade, or at least the great 


majority of the important companies,(c) condemned the 


intended rules and suggested further amendments. Besides 
these protests, complaints reached Britain, alleging that the 
proposals were ambiguous and extremely difficult to trans- 
late from English. (d) 

And with what result? Material modifications were 
made on the original proposals(e); impracticable rules 
were omitted or amended ; ambiguities removed(f); and 
simplicity of language aimed at. But still the parties 
most interested, shipmasters and owners, continued their 
objections. Indeed, it looks as if this new code were 
coming into force as an unwelcome guest.(g) This is to 
be regretted. Mariners, looking upon the old rules as 





of requiring all ships to keep out of the way of steamships when such ships are 
engaged in fishing; (3) the lights to be carried and exhibited by steamships 
carrying pilots when engaged on their stations on pilotage duty. 

(a) A list will be found in the Order of Council of 18th May, 1897. 

(b) Blue Book, C. 6833, p. 10. (c) Ibid., C. 6869, p. 146 for names. 

(d) The correspondence is most voluminous, and fills two Blue Books. 

(e) Admission by Admiral Colomb (a supporter of the original changes) in 
Nautical Magazine, 1896, p. 1107. 

(f) At Jeast the Board of Trade in its final circular contends that this is so. 

(g) It is certainly significant that, whereas the Parliamentary complaints 
against the 1879 rules were few and of no great consequence, protests in the 
House of Commons over the new (1897) rules have been very frequent and from 
various sources. Indeed, a motion has just been tabled by Mr. Gibson Bowles, 
M.P., proposing to formally condemn the new code. 
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a kind of Charta Maritima, uaturally take the new 
regulations as containing unnecessary changes. It means 
so much “ unlearning.” 


The general extent of the alterations may not unfairly 


be grasped by applying the explanation in the preamble(a) 
of the new rules, which states that where the new regula- 
tions ‘‘differ materially” from the old the changes are printed 
in italics.(b) Let me, however, enumerate the 

ActuaL Cuances.—I. The numbering of the Articles 
has been upset; this must be kept in mind when referring 
to shipping cases on the old rules, which, though unchanged in 
import, are altered in their numbers.(c) Il. Totally new enact- 
ments occur in Articles 7,12, 14, and 17. LLL. Important 
differences between the new and the old rules will be found 
in Articles 2, 15, 22, 23, and 28. IV. Minor changes 
appear in Nos. 16, 24, and 27. V. Verbal alterations 
occur in rule number 20. The word ship has been changed 
into ‘“ vessel’ —though both terms are defined by the Act 
of 1894, section 742. Where the word “mile” occurs, it is 
to be presumed that one sea mile is meant. 

Ner Resvtr oF THE CHancEs.—Nothing but experience 
of the rules after they have come into operation will enable 
one to arrive at the true meaning and practical drift of these 
new rules.(d) There are certain subtle innovations, and one 
can only hope that no alarming casualties will result before 
navigators become familiar with them. 1. The new sound 





(a) Board of Trade, M. 15981, 1896. 

(b) Judged by this governmental criterion, the old is to the new as 40 is to 15. - 
Three styles of type would be better:—heavy print for fundamental changes ; 
ordinary type for minor amendments ; and italics (which being a tail-letter are, as 
typographers aver, least easy to read) wherever the old rules have been imported 
verbatim into the new. 

(c) 2 becomes 3; 6,5; 7,6; 9,8; 8,17; 20, 19; 28, 18; 23, 23; 27, 26, 
&c. The rubrics of collision cases all contain the number of the rule construed 
by the Courts. 

(d) As regards British and Colonial shipmasters they are really laws, any 
infringement being followed by fine and imprisonment ; see section 419 ; 680 ¢f 
seg. Sections 702-710 apply specially to Scotland as regards offences and pro- 
cedure. 
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signals and the alteration in the crossing rule afford great 
opportunities for misunderstanding. Under the old rules, 


the fog signals were few, and consequently simple—the fog 
horn, a whistle, and the bell. Now what is necessary is 
really a knowledge of eight compulsory signals—namely, 
three sight and five fog signals. The blasts made by sailing 
ships, when under weigh and moving ahead, are to be at 
intervals of two minutes, just as was the case with steamers 
under the old rules. The chief point to be kept in view is 
the difference between the sound signals for fogs (Article 15) 
and the compulsory “intention signals ” for vessels in sight 
of each other (Article 28), especially as regards the dura- 
tion of a “prolonged” and a “ short” blast.(a) Further, as 
regards the short blasts in the latter Article, if a ship is head- 
ing north, one short blast would mean she is wearing east, 
while the opposite point of the compass would be sug- 
gested to the other ship by a similar blast if the course 
were to the south. This causes no trouble when only two 
ships are concerned, and in sight of each other. II. The 
questions which surround the all-important subject of lights 
have been rendered more difficult by the fact that, while an 
Order in Council ()) gives certain directions, this order has 
been repealed, and nothing substituted therefor.(c) While 
the fact that lights are screened to a certain angle by the 
Board’s Surveyors is not of itself sufficient to protect the 
master, yet I think that if shipowners conform to the unani- 
mous views of the Board of ‘Trade Committee of 8th Decem- 
ber, 1893(d), they will be protected. In regard to the 
lights mentioned in Article 2, confusion will arise when a 
vessel is approaching end on to another,(e) and the same 
unhappy possibility may occur in the third Article in the 
case of tug-boats.(f) No special lights are allotted to a sailing 


(a) Spoken of by mariners as the “ incriminated sound signals.” 
(b) Dated 30th January, 1893. (c) Moore, p. 13, and footnote. 
(d) Blue Book, C. 6869, p. 142. (e) Moore, p. 14. 
(f) In regard to lights for steamboats, torpedo and harbour boats, and 
launches of H.M.’s Navy, special regulations are observed. The “ Admiralty 
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vessel towing a vessel,(@) and the absence vf a definition of 
“small vessels” in Article 6 renders the true meaning of the 
rule very obscure.(b) II]. There must be now no crossing 
ahead, so says Vice-Admiral Colomb.(c) This prohibition 
arises from the new rule, No. 22. Consisting of but one 
short sentence, this particular rule applies to all the 
cases governed by Nos. 17, 19, 20, 21, 23, 24, and 26. 
IV. Nevertheless, under the new, as under the old rules, it 
is declared that mariners shall be held to infringe them 
wherever by not so infringing a collision must occur, 
whereas by disobeying them a collision can be averted.(d) 
This is specially reiterated in Articles 21 and 27; and yet 
the person contravening (even for a beneficent purpose) 
must show “to the satisfaction of the Court that the circum- 
stances of the case made departure from the regulation 
necessary.” (¢) Thus the accused starts off with no common 
law presumption of innocence; the onus is on him to prove 
the stern necessity which compelled the breaking of the 
rule.(f') Moreover, the “ordinary practice” of mariners as 





Manual of Seamanship, 1894,” pp. 347, 352, gives special lights for the flag- 
ships, &c.; while speed signals are found at p. 353. In 1895 Admiralty 
instructions were issued regarding the watch turns on H.M.’s Mastless Ships. 

(a) Moore, p. 16. (b) Moore, p. 28. 

(c) Authority mentioned in footnote (e), p. 333. 

(d) A most ingenious mechanical contrivance has recently been patented for 
recording the vessel’s course, the position of other ships in the vicinity, the signals 
and orders necessary for the occasion. The inventor is Mr. Inches Thomson, and 
his invention is fully described in the Dundee Advertiser of 19th May, 1897. 
Both shipowners and marine assurance companies will doubtless approve of this 
much-wanted addition to the “ bridge” furniture of a ship. 

(e) Act of 1894, sec. 419(4). In Green’s “ Encyclopedia,” under “Collisions 
at Sea,” is an able contribution, dated 14th November, 1896, vol. v. 97. 

(f) The authorities on this subject are Stuart Moore’s “Digest” (London : 
J. D. Potter), a second edition of which has now appeared: the Blue Books 
mentioned, also the Parliamentary Reports, and the Nautical Magazine for 1896. 
In regard to a nautical assessor’s view in collision matters some interesting 
memoranda will be found in the late Captain John Bain’s “Life” (London: 
Bliss, Sands & Co.; and Nairn: George Bain, 1897). Captain Bain acted as 
nautical assessor for several vears. Dr. Wendt’s volume on “ Maritime 
Legislation” (Longmans, 1888) may be useful for reference, as its appendix 
contains the “German general mercantile law concerning maritime commerce,” 
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regards the proper look-out, the carrying of lights, charts, or 
signals, and other needful precautions against collision, is 
left entire under the third last rule. Nothing in the thirty- 
one rules, it is declared, shall exonerate any vessel, or the 
owner, or master, or the crew thereof, where, by neglect to 
conform to the practice of mariners, property or lives are 
lost, or injured, or damaged. 

In conclusion, it must be confessed it is difficult to see 
what good object can be attained by this complicated new 
code of rules. On the one hand fresh burdens are needlessly 
placed upon British shipping, to the great advantage of 
foreign nations, whose mariners are too often a law unto 
themselves in this respect. On the other hand, not only is 
the British captain—the ablest seaman in the world—harassed 
by these inconsistent rules, but he is now expected to acquire 
special hydrological knowledge so as to grapple with the com- 
plexities of a lately invented cloud nomenclature, which 
differs entirely from what he has been accustomed to, 
although, thanks to the Hon. Mr. Abercromby’s cloud photo- 
graphy, not a little has been done to sift these perplexities. 
At anyrate, there seems to be some risk that the shipping 
interests of the Empire are being prejudiced by repressive and 
needless rules and legislation, which are contrary to Imperial 
public policy, and not demanded by the law of nations. 


J. C. MacponaLp. 





while four months ago a German authority issued an elaborate volume on the 
sea laws. — ‘Der Zusammenstoss von Schiffen auf See,” von Richard Prien 
(London : Williams & Norgate). 
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THE LAW RELATING TO GHOSTS.(a) 


T the beginning of last century, when the popular belief 
in ghosts was on the wane, there was at least one 
member of a learned profession who was a thorough-going 
believer in the existence of spectres. This man was an 
eminent lawyer named John Samuel Stryck. His father was 
Samuel Stryck, a voluminous civilian of repute. The son 
followed in the footsteps of his father, their joint works being 
published in fifteen volumes folio. The particular work to 
which I wish to direct attention is the disputation by the 
younger Stryck, entitled ‘“ De Jure Spectrorum.” This 
disputation (a form of mental recreation then very popular) 
was read in the University of Magdeburg on the 25th June, 
1700. It is the fourteenth treatise in the twelfth volume of 
the fifteenth volume folio set of his own and his father’s 
works published in 1750. I am fortunate in possessing a 
copy issued as a quarto pamphlet. Our author treats his 
subject according to the principles and methods of the civil 
law. He first defines and distinguishes between the different 
classes of ghosts, and thereafter follows as nearly as may be 
the order of Justinian’s Institutes, assuming the existence of 
a ghost in every possible case, sometimes as haunting the 
thing and sometimes as haunting the person. 
His theory is that ghosts—spectra—are the inventions of 
the Evil One, to whom it occurred that apparitions would 
afford considerable amusement to himself by the terror with 








(a) [Some months before his death Mr. Gillies Smith had expressed a desire 
that this paper (originally read before the Speculative Society) should be published 
in this Review ; with the consent of his father it is now published.—Ep. Jur. Rev.] 
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which they inspire human beings. Then follows an argu- 
ment to show that spectres are not only recognised by our 
religion, but that it is indeed an essential part of our belief 
to believe in their existence. Stryck, as a logical lawyer, 
then proceeds with the classification of spectra. Spectres 
may be either visible, or invisible though present ; tum 
homines, tum loca wnfestantes—as we might say, either 
personal or real; tered: aut nocendi causa, pro modo divinae 
permissionis. Our author here pauses to warn us not to 
confuse spectra with Divine visions, which may be sent i 
solatium, vel ominis causa, vel praemoiitionis. But we are 
not further told how benign visions may be distinguished 
from malignant apparitions. ‘This seems a little inconsiderate 
of the learned Stryck, for those not skilled in spectra may 
suffer bodily injury while still in doubt as to the nature of 
the vision. The difficulties experienced by the late Mr. 
Scrooge in dealing with Marley’s Ghost are well known, and 
the tests more recently applied by the Psychical Research 
Society do not appear to have been more successful. Though 
spectres are very similar in appearance and difficult to classify 
from mere outward form, yet if we consider the place and 
manner of appearance, we shall arrive at the following 
arrangement. The sumiia divisio is into spiritus appurentes 
vel non apparentes. Under the former head are endless sub- 
divisions, beginning with spectra domestica, lares, lemures, 
Haus-gétter, et i specie Kobold vocantur. 

There are those inhabiting water—Nixe, Wasser Frauen : 
those dwelling in the air, such as dragons and the like; we 
are here referred to Isaiah for a specific instance. We then 





have the denizens of woods and deserts, Feld-Geister, the 
spectres of the mountains, and those inhabiting mines, Berg- 
Minnigen, who are again sub-divided into those hurtful, and 
those innocuous to human beings. There was that spectre 
peculiar to the Jews which, in the guise of a woman, was 
known to them by the name of Lilith; this creature was in 
the habit of slaying or carrying off infants before circumcision. 
There were, among others, Lamiz, evidently of the race of 
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the Syrens.(a) The other great division was that of spectra 
non apparentia, who, though invisible, are none the less 
disturbing to the household which they invade, their delight 
being to create dismay among the inhabitants, and confusion 
and wreck among the furniture and utensils of the house.()) 
The seventh section is devoted to showing that ghosts do 
not reserve their efforts exclusively for the hours of darkness, 
but are to be seen and heard during the day. 

Thus, Stryck regards everything supernatural, whether 
goblin, monster, or apparition, as falling under the term 
spectrum, probably because le looks upon all these as the 
offspring of the Evil One, and, therefore, in the eye of the 
law, to be treated in the same manner. 

Next, Stryck goes on to say that in his century the reality 
of spectra was, for the first time, called in question. He 
quotes many learned men for and against, but comes to a 
decision in favour of belief, which he says is according to the 
principles of the Christian religion. At last he proceeds to 
deal with the effect of ghosts (assuming them existent) on 
legal relations. And first with the law of persons, and with 
that part relating to espousal and marriage. The first 
question is, whether if after betrothal the lady is discovered 
to be haunted by a spectre the engagement may be resiled 
from. The facts of each case must be considered, and 
especially whether the spectrum or spectra first appeared 
before or after the sponsalia were entered into. In the 
former case there is no doubt that the contract may be 
resiled from on the ground of essential error. In the latter 
case it behoves the other party to strive to remove the 
impediment by prayer and other means; if these prove 
ineffectual, he may abandon his promise. Next, suppose 
the husband only discovers the supernatural incumbrance 
on his wife after marriage, has he a good ground for divorce ? 





(a) ‘Her head was serpent, but ah ! bitter sweet, 
She had a woman’s mouth with all its pearls complete.”—Keat’s Lamia. 
(b) When I a fat and bean-fed horse beguile, 
Neighing in likeness of a filly foal—M. 8. D. ii. 6. 
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Stryck mentions the case of a lady in a famous city, who 
was so tormented by a cacodemon that she was reduced to 
extreme poverty. The question, whether in this case the 
spouse had a good ground of action for divorce, is answered 
in the negative, because marriage is entered into for better 
or worse, and, as these torments are permitted by Divine 
authority, the husband must bear them. 

Having finished with matrimony, Stryck proceeds to the 
question of tutory. The first question is, whether if the 
pupil’s house turns out to be haunted the tutor can be 
relieved from his office. It is pointed out that Justinian 
does not prescribe this as a cause of relief, but the con- 
clusion is arrived at that the tutor may be excused if he 
has tried all the means in his power to exorcise the demon, 
even to the extent of taking his pupil to another house. 
When the tutor is excused, the pupil’s goods must lhe 
transferred to someone for administration, and the pupil 
himself given over to pious priests, who will do what they 
can for his personal welfare. 

We now reach the law of Things; and first as to treasure, 
either possessed or guarded by spectra, which may be con- 
sidered under the head of dominiwm acquired per accessioneni 
fortwtam. Here Stryck rather diverges into the region of 
ethics, for the question put is whether, salva conscientia, we 
may take treasure thus guarded. Such treasure is probably 
a trap of the Evil One, though it may possibly have been 
pointed out by a benign spirit ; still, in the uncertainty, it is 
better not to run any risk. But if the supernatural being 
forces the treasure upon one, Stryck decides that it may be 
taken, provided that the spectre seems to be acting in good 
faith, and the circumstances do not point to fraud. Has the 
State any interest in this treasure-trove? In the Code it is 
laid down that treasure found by illegal means (such as 
witchcraft) is forfeited, even though obtained on one’s own 
ground. The law is therefore declared to be as follows :—If 
the spectre merely indicates the spot where the treasure lies 
hidden, and the owner of the soil digs it up, the Treasury has 
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no claim. If, however, the spectre recommends magic, and 
this is used to bring the treasure from its hiding-place, the 
whole is forfeited to the fise. Rules are also laid down for 
treasure which is derived from the land of another. 

Next comes the question of dos. If to the husband is 
given as dowry property which is infested by spectra, so that 
he can make no use of it, will the injured husband have a 
good ground for claiming fresh dowry? There seems to hea 
clear distinction in Stryck’s mind between dos valued and 
unvalued ; if unvalued, and haunted before the constitution 
of the dos, the wife must give dos afresh; if, however, the 
spectra appear after the constitution she is not liable. If 
valued, she must always make up the dowry to the value pro- 
mised. Similarly, if a usufruct of property is rendered use- 
less by spectra, the granter of the usufruct must either grant 
a fresh subject or pay damages. 

Then a very serious question is presented for solution. 
Under the civil law the solemnities in connection with the 
making of a testament were of the highest importance. The 
subscribing witnesses must sign at one time and in one place, 
Suppose this interesting ceremony were interrupted by an 
unearthly visitation, could it be completed at another place 
and time, or is the entire testament vitiated? It seems that 
the ceremony may proceed provided that it was not adjourned 
to some future time but proceeded as soon as the spectrum 
had departed. In the law of sale there are, of course, 
numerous cases of fraud requiring consideration, &c. Then 
in its order follows the contract of locatio conductio. And 
now we come to that most important question—the presump- 
tion of death. Are we entitled to presume the death of 
anyone from the fact of his ghost having been frequently 
seen ? If, at the place of domicile, on different occasions, by 
different persons, the spectrum is seen, then it must be 
accepted as proof of death, so says John Samuel Stryck. 
After this extreme case of belief in ghosts we proceed to 
something more within the region of practical law. Stryck 
relates that Lucius and Seius were two students who fre- 














ViiM 


THE LAW RELATING TO GHOSTS. 343 


quently had religious disputes. Lucius seems to have denied 
the existence of spectres. Seius determined to convince him, 
and for that purpose invaded his apartment in horrible guise. 
Lucius had the courage of his convictions and beat the ghost 
most unmercifully, who tried to escape by declaring his 
identity. But our Sadducee responded “ tu es diabolus,” and 
continued the castigation. Stryck decides that Seius would 
have no claim for damages, but that both should be punished 
by the magistrate, one for fraud, the other for using too great 
severity. There is obvious remedy against one who says 
your house is haunted, and thus prevents it being let. (a) 

Then as to Criminal Law. If the ghost of some one is 
frequently seen near the same place covered with blood, or 
having other signs of assault, it must be presumed that 
murder has been committed, and search must be made for 
the murderers. As to persons incited to crime by spectres. 
Should the judge take this instigation into account, either as 
excusing from guilt or as a plea for the mitigation of punish- 
ment? Stryck is undecided, but on the whole thinks that 
if the ghost has worried the prisoner into the commission of 
the crime, it is an extenuating circumstance. Next, attend to 
this; criminals must not be detained in gaols haunted by ghosts. 

Lastly, as to the duties of magistrates in regard to 
spectra. If any magistrate hears that there is a report that 
spectra have been seen wandering about, he must make 
enquiry as to the truth of these rumours, and must employ 
such means as are in his power to lay the ghosts. But he 
had better avoid anything that savours of the supernatural, 
for it may be only one of Satan’s many wiles. 

In conclusion I quote one of Stryck’s corollaries :— 


‘Homo christianus vix habendus est, qui 
Spectra omnia negat ac ridet.” 


C. R. Giiuies SMiru. 


(a) [The amusing letter of Sir James Crichton Browne in the Times as to the 
spectres haunting the mansion-house of Ballechin has given fresh interest to this 
branch of the law.—Ep. Jur. Rev.] 
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Current Topics. 
——_—_- 


Powers of Select Committees.—The South Africa Committee works 
under a fierce light of public criticism, and it seems desirable to state 
shortly what the powers of such Committees are. Sir Richard Webster 
was responsible for some misunderstanding by declaring that a Committee 
was in the same position as a Court of Justice, and that the order of a 
Committee had the same authority as an order of the House. The constitu- 
tion of Select Committees of Commons is regulated by S. O., Nos. 67-74. 
When necessary, the House gives the Committee power to send for persons, 
papers, and records, a power seldom or never given to Committees on 
Private Bills, where the parties can produce their own witnesses. In this 
way witnesses may be summoned by an order signed by the Chairman, and 
must bring all documents required for the use of the Committee. In case 
of disobedience, all the Committee can do is to report to the House, where 
the matter is dealt with as one of contempt of the House. As matter of 
practice, however, witnesses are never summoned from India or the 
Colonies ; application being made in such cases to the Secretary of State to 
secure their attendance, or to obtain answers to written questions. But a 
Select Committee has no power to order the production of papers which, if 
required in the House, would be moved for by an address—+z.e., in the case 
of public officers and departments subject to H.M. Secretaries of State, or the 
Privy Council, or in other matters directly or indirectly connected with the 
Prerogative. On the other hand, papers that can be obtained in Parliament 
by order without address—e.g., returns from the Customs, Inland Revenue, 
Post Office, Board of Trade, and Treasury can also be sent for by 
Committees. Select Committees have no power to insist on the with- 
drawal of Members of Parliament, even during the deliberations of the 
Committee. The Chairman votes only when there is an equality of voices. 
Where private interests and character are concerned, the order of reference 
generally directs that representation by counsel shall be at the discretion of 
the Committee. It is not only a breach of the privileges of Parliament, but 
an infringement of the express resolution of the House of 21st April, 1837, 
for any person, without leave, to publish any portion of the evidence before 
the report is presented to the House. The Reports of Public Meetings Act, 
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44 & 45 Vict. c. 60, does not apply to such proceedings. It will be 
remembered that in 1875 the premature publication of evidence before the 
Foreign Loans Committee was treated as a breach of privilege. It was only 
in 1871, 34 & 35 Vict. c. 83, that the House of Commons and its 
Committees were empowered to administer oaths to witnesses, and the 
penalties of perjury attached to false evidence, and even now this course is 
not usually adopted unless the enquiry is of a judicial character. The 
House has always thrown the security of its privilege round witnesses 
examined before Committees, and this protection was increased by Lord 
Russell of Killowen’s Witnesses (Public Enquiries) Protection Act 1892. 


Law and Aesthetics.—Last month Mr. James Bryce, M.P., made 
a valuable speech at Aberdeen on the preservation of natural scenery. He 
is very angry with Cardinal Lavigerie for having built an ugly church on 
the Hill of Carthage, and with the Aluminium Company for having 
abstracted the Fall of Foyers, and with the people who have made a 
railway upon Snowdon, and he thinks there should be a new Department 
of State, apparently a Department of Taste, whose duty it should be to 
protect three classes of things—“ Buildings or sites of great historical 
interest, ancient buildings of exceptional beauty and historic interest, and 
striking and remarkable pieces of natural scenery.” This is an ambitious 
programme, and it is more than doubtful whether Parliament would ever 
give the necessary discretion to such a department, still less the necessary 
funds to make adequate arrangements with the owners. The truth is that 
the people generally are not so interested in these matters as to make such 
a new departure possible. The danger of such a discretion is sufficiently 
shown by Mr. Bryce’s speech, in which he attacks the Highland Railway 
at Killiecrankie, the West Highland Railway at Ardlui, and the new 
Lochearnhead Railway. One would have thought that the first two cases 
were conspicuous examples of railways being constructed without injury to 
scenery, and with enormous advantage to the poorer lovers of the 
picturesque ; while the opposition to the Lochearnhead railway has collapsed 
on aesthetic, as well as business grounds. But, while Mr. Bryce’s dream 
of a Public Taste Department may be impossible to realise, much has 
already been done to preserve the beautiful and the historic, There is a 
National Trust, supported by private enthusiasts, which only the other day 
took over as a gift one of the beautiful parts of the Welsh coast. There is 
Sir John Lubbock’s Ancient Monuments Act, which has scheduled for 
public custody the finest pagan antiquities of the country. There is the 
Act to prevent the pollution of rivers. There is, as Mr. Bryce reminds us, 
section 22 of the Light Railways Act 1896, which directs the Commissioner 
and the Board of Trade to consider any objection that the undertaking 
“will destroy or injure any building or other object of historical interest, or 
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will injuriously affect any natural scenery.” There is also a useful Bill, in 
which Mr. Bryce is interested, empowering local authorities to fight the 
advertising demon in both town and country. And there is the constantly 
increasing sense of duty in this matter which is shown by many private 
owners, and which produces better results than a state department could 
achieve. No doubt, much more may be done. The schedules of the 
Ancient Monuments Act might be extended so as to include many 
Christian structures. The National Trust deserves to increase its members 
and funds. But it will be difficult to start any crusade against railways, and 
in the opinion of many people not devoid of taste the asthetic objections to 
railways in the wilder parts of the country are greatly exaggerated, and are 
discovered upon analysis to be prompted by a selfish feeling. A more 
fruitful field for work will be found in educating the public conscience and 
waking up local authorities to vindicate the more homely popular rights, 
such as common pastures and peat grounds, village greens and recreation 
grounds, public rights of way, and the rights of the public in foreshore and 
cliffs, and rivers and lakes. Many of these ancient rights have been 
filched away by private greed, but some provision has been made for their 
recovery, or for the provision of new ground, in the recent Local Govern- 
ment Acts. Those interested in them should read Sir Robert Hunter's 
admirable treatise on ‘‘ The Preservation of Open Spaces, and of Footpaths 
and other Rights of Way.” London: 1896, pp. 424. 


Acts of State.—This rare nomen juris appeared, almost for the first time, 
in the Court of Session in the recent action arising out of the attempt by a 
German skipper to land in a Scottish port fish alleged to have been caught 
in contravention of the Scottish Fishing Acts, although outside the three 
mile limit. It would be improper to discuss that action, but the idea 
seemed to be that the refusal of any British authority, imperial or local, to 
permit the landing of an alien, although the subject of a friendly State and 
engaged in commerce, cannot be examined by the Court. The subject is 
treated in one of the most interesting chapters in Sir Frederick Pollock’s 
book en Torts, where such exercises of political power, whether military or 
civil, are distinguished from executive and from judicial and quasi-judicial 
acts. It is obvious enough that sovereign acts, like the annexation of 
Oudh by the East India Company, as trustee and agent for the Queen, 
cannot be brought under review. So Sir Richard Malins held in the case 
of the creditors of the King of Oudh (Doss v. Secretary of State for India, 
L.R. 17 Eq. 509). This really rests on the independence of States, and for 
the same reason it was held that the King of Hanover, although an English 
peer, could not be sued for sovereign acts (Duke of Brunswick Case, 
2 H.L.C. 1), and that an unarmed packet belonging to King Leopold could 
not be arrested for collision (Zhe Parlement Belge, 5 P.D. 214). A similar 
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decision was given as to a consignment of shells belonging to the Mikado of 
Japan (Vavasseur v. Krupp, 9 Ch.D. 351). But the case most closely 
resembling what occurred at Aberdeen is that where the right of the Chinese 
coolies to land in Australia was raised and negatived (Musgrave v. Chung 
Teeong Toy, 1891, A.C. 272). It would have been absurd, when this 
exclusion of aliens had been directed by the governor on grounds of policy, 
to permit one of these coolies to raise in the Australian Courts a number of 
difficult constitutional questions as to the precise method in which the 
Colonial prerogative was to be exercised. 


Binding Effect of Treaties.—Although the Foreign Office of the 
United States has not covered itself with glory in recent years, and its 
diplomatic correspondence has lost that breadth of view and clearness and 
force of statement that characterised some of the great secretaries in former 
times, yet in the question with Japan America seems to have the better of 
the argument. Japan had no doubt treaties of considerable value with the 
fertile islands which America, by a sudden propulsion of the Monroe 
doctrine into the waters of the Pacific, proposes to absorb. But it has been 
generally recognised that the obligation of treaties is founded, “ not merely 
on the contract itself, but on those mutual relations between the two States 
which may have induced them to enter into certain engagements.” As 
regards public debts, the relation between public domain and private pro- 
perty, and the liability for wrongs and injuries to another State or its 
citizens, the rule is different, and no change of Government would operate 
arelease. But in the case of treaties of alliance and commerce the change 
in political and social organisation may be so great that the treaty would 
never have been entered into had the change been foreseen; then if one 
party be liberated, both must be free. A fortiori is this the case where one of 
the contracting States loses its identity by absorption. It is impossible to 
follow the analogy afforded by the amalgamation of juridical persons in muni- 
cipal law. Thus the United States held that its treaties with Algiers were 
terminated by the French conquest, those with Hanover by its incorporation 
with Prussia, those with Naples and Sicily by Italian unity. The opposite 
view was taken by Great Britain when Texas joined the United States, and 
when France occupied Tunis. 


The Usury Laws.—The exposure of the lowest class of money-lenders, 
such as Kirkwood and Gordon, which is now taking place before Mr. T. W. 
Russell’s Committee, is no doubt extremely wholesome. It rouses public 
indignation, it opens people’s eyes, and makes them familiar with the risks 
of their folly, and it publishes the names of the chief sinners. At the 
same time, if these men have kept within the law, and if it be impossible 
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to amend the law so as to stop their business, perfectly futile moral indigna- 
tion, whether in Courts of Justice or in Parliamentary Committees, is apt to 
become undignified. At Westminster there was a general desire to hustle 
them into the Clock Tower, and in the recent case of Gordon v. Young, 
23 Rett. 419, one of the judges frequently referred to Gordon as a 
“ creature,” and another expressed his regret that Gordon had not gone a little 
further “into the audience of a different Court,” where it was suggested he 
might have been relieved of his business for a time. There does not seem 
much judicial point in applying the adjectives “disgraceful, scandalous, 
and iniquitous,” to a transaction which nevertheless the law compels you 
to enforce. As to that part of the transaction in Gordon’s case which the 
Court refused to enforce, perhaps the less said of the grounds of judgment 
the better. The unconscionable terms of a bargain often form a valuable 
item in the proof of fraud, but grown-up men and women must be content 
with the protection afforded by the ordinary law of contract. Error, fraud, 
undue influence and facility, may set aside a contract, but the law cannot 
say when a contract becomes too hard to be enforced. How is the Court to 
distinguish between Mr. Gordon and the respectable Jew who charges ten 
per cent. for six months? It is a question of the extent of security and the 
necessity of the borrower. The rate of interest cannot again be fixed by 
law. The Indian Government have recently been considering whether by 
re-introducing a Usury Law, such as existed from 1800 to 1830, they 
could do anything to relieve the indebtedness of the agricultural classes, 
who form seven-tenths of the population of that country, a slightly larger 
proportion than come within the business operations of Messrs. Gordon and 
Kirkwood at home. When British rule introduced the alienation of family 
land, and the limitation of ancestral debts, there was a general tightening of 
the creditor’s hold upon the land, foreclosures took place, the ryots became 
the tenants of the original lenders, and incurred new debts for seed and 
implements to a new and lower class of creditor. In a valuable communica- 
tion sent to this Review by Lieut.-Col. J. W. Macdougall, the author, 
speaking from long experience of the poverty of the ryots, points out thata 
new Usury Law would be unavailing in the circumstances, but that the true 
remedy (so far as legislation can supply one) lies in a reform of the law of 
inter vivos Partition, and the law of compulsory inheritance. He suggests 
that if no partition, or division upon succession, were permitted below five 
acres (the minimum required for support of a ryot’s family) much good 
would be effected, and the ravages of the Indian Gordons and Kirkwoods 
would be to some extent restrained. 


Dr. Cowley and Judge Bond.—Judges have not been slow to clothe 
themselves in prerogatives, stolen from the royal wardrobe. If a king can 
do no wrong, neither, in the eye of the law conveniently blinded, can a 
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judge. A member of a Superior Court, just the man who ought to know 
better, may abuse his position to utter slander from the Bench, under pre- 
text of comment or censure to gratify his private ill-will against a witness, 
counsel, party, or apparently against anyone else, in the full knowledge that 
what he utters is false, irrelevant to the cause before him, and unwarranted 
by any occurrence or evidence in it, yet no action lies at the instance of the 
injured person against the judge who has done him so great an injustice. 
So the majority of judges have decided, on grounds of public policy. 
Whether it accords with a just public policy, as distinguished from the 
somewhat immoral reason of State which borrows the name of public policy, 
that the expounders and guardians of law should by their own voices set 
themselves above the law, will perhaps bear question. But, as decisions 
stand, the only remedy is by way of impeachment. Obviously impeachment 
does not repair the wrong. Unfortunately, it is little of a terror to the 
judicial evil-doer. It is so difficult to set in motion, and so slow of move- 
ment, that anyone can escape it, unless public feeling has been keenly 
aroused, and the charges amount to bribery or corruption. This proceeds 
from the unfortunate tendency in legislative bodies, especially when engrossed 
in business, to decline the labour of investigation unless satisfied that the 
result will be conclusive against the person incriminated, and thus virtually 
to deny even this remedy, except in extreme cases, The above remarks are 
illustrated by Dr. Charles Cowley’s petition to the House of Representatives 
of the Commonwealth of Massachusetts to impeach Judge Bond for words 
of censure passed on the petitioner. The allegations of the petitioner, who 
is a counsel of long experience and professional standing, raise questions of 
much gravity and interest regarding the duty of counsel to the Court as well 
as to the censorial authority of the Court. Dr. Cowley had been counsel 
for S. W. in his suit for divorce. Decree nisi had been obtained on 12th 
February, 1892. The suit was defended. Before 19th August, 1892, when 
the decree nist would in ordinary course become absolute, Dr. Cowley heard 
arumour, which he did not believe, and which was inconsistent with facts 
within his knowledge, that in June, 1892, his client had illicit relations 
with some woman in New Hampshire. It afterwards turned out that, in 
April, 1892, his client had travelled in New Hampshire, under a fictitious 
name, with an unsanctioned spouse. Of this Dr. Cowley knew nothing. 
Some years afterwards, in July, 1895, Judge Bond, while delivering judg- 
ment in a different case, took it upon himself to say that Dr. Cowley, while 
acting as counsel for S. W. in the above-mentioned suit for divorce, “ was 
not duly mindful of his duty to the Court.” This was the censure com- 
plained of. The neglect of duty imputed to Dr. Cowley apparently consisted 
in this—that he did not, on hearing the rumour which he disbelieved, lay it 
before the Court, in order to found a possible objection against the making 
absolute of the decree nist to which his client had been found entitled. 
Now, in an undefended divorce suit, the duty of a counsel to the Court is 
not easy to define, and, in a well-known case in Scotland, has been much 
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discussed. It is right that, in such a case, counsel should not only refrain 
from actively misleading the Court, but probably also should lay before the 
Court what he believes to be the essential facts of the case, whether these 
make against the suitor or not. But even in that case no counsel would act 
rightly, either to his client or to the Court, if he communicated to the Court 
information regarding his client’s misconduct which he himself did not, on 
reasonable grounds, believe to be true. And in defended cases, where the 
defence is not collusive, it is certainly not incumbent on counsel to supply 
facts, or rumours, or pleas in law to the other side. Most clients would, 
not unreasonably, regard such conduct as a betrayal of their interests. It 
has not been suggested until now that in such cases counsel owe any higher 
duty to the Court, or any different duty to their clients, than in ordinary 
contested actions. Nor is it fair that any such distinction should be estab- 
lished. Dr. Cowley’s reasoning on this point, in his address to the Judiciary 
Committee, is clear and convincing. ; 

If there is no recognised duty on the part of counsel in a defended 
divorce suit to inform the Court of rumours affecting his client, which he 
disbelieves, then Judge Bond’s censure, apparently proceeding on the non- 
observance of that non-existent duty, seems unreasonable, and, being 
pronounced long after in a different case, uncalled for, even if it had been 
reasonable. Whether it was more than unreasonable and uncalled for, was 
a very fit subject for enquiry by the only authority with powers to investi- 
gate and animadvert on the conduct of judges of the Superior Court. It is 
to be regretted, in the interests of fairplay and of the independence of the 
Bar, that the Judiciary Committee of the Legislature of a State famous for 
its justice, declined to take the course which would have compelled Judge 
Bond to justify or explain his conduct towards the petitioner. 


N. J. D. K. 
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Reviews of Books. 
a 


The Historical Development of Code Pleading in America and England, 
By Cnartes M. Hepsvry, of the Cincinnati Bar. 1897. Cincinnati: 
ANDERSON. 

“Cope PieapiIne” is the name given in the United States to the system 
of pleading which has been introduced in those countries where separate 
systems of common law and equity have existed and have ceased to be 
regarded as the perfection of wisdom. The name is due to the accident of 
the system having been introduced just when codification began to make 
way, and to the fact that its principal expositions were embodied in what 
are called Codes. It has, however, no necessary connection with codifica- 
tion, and it has been introduced in many places where the statutes embody- 
ing it cannot be called Codes in the ordinary sense. The first great 
impulse was given by the New York Code of Civil Procedure of 1848, 
which owed so much to Dudley Field. Now some twenty-seven States of 
the American Union have adopted it, more or less completely, and the pro- 
cedure systems of most of the other States have been affected by it more or 
less. It was adopted in England in 1873 and 1875, and has thence 
extended to several of the British Colonies. 

The characteristics of Code pleading are stated by Mr. Hepburn. It 
provides for—(a) a single form of action for the protection of all primary 
rights, whether legal or equitable ; (6) a limited record, containing plain 
and concise statements of the substantive facts; (c) the bringing in of new 
parties, and the joinder of different causes of action between the necessary 
parties, with a view to the complete determination of the whole contro- 
versy ; and (d) the adjustment of the relief according to the substantial 
rights pleaded and proven of all the parties, and of each of them, be they 
few or many. To this formal statement of its benefits have to be added 
three others, which, though quite as important, Mr. Hepburn brings in 
incidentally—(e) fictions in pleading are no longer permitted—that is, facts 
which never happened need not be alleged; (f) parties may and must sue 
in their own name, John Doe and Richard Roe being allowed to slumber, 
and the name of the head of the State being no longer invoked as promoter 
in petty civil questions; and lastly (g) a liberal power of amendment is 
allowed, so that complete justice may be done in the case. 
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All these provisions seem of such undoubted excellence that people who 
have been strangers to the separation of law and equity, and who have 
never known the mysteries of special pleading, wonder how there can 
possibly be two opinions upon the subject. Yet the provisions have had 
to be fought for inch by inch, and frequently the tide has gone back- 
wards and the gain has been lost. It is not easy to fix the responsibility 
for this. In the United States it has been difficult to get much uniformity 
and simplicity among a multiplicity of legislatures, and there may have 
been some want of prudence and skill in the advocates of the new system. 
Not every State has had the benefit of such cautious and enlightened 
work as was done by Judge Baldwin and his fellow-commissioners in 
Connecticut, where the State settled nothing but the cardinal rules, and 
left the details to the Court. In some of the other States almost every 
possible mistake seems to have been made. They sometimes legislated in 
haste, evolving their new systems of procedure out of their inner conscious- 
ness, filling them with huge quantities of every possible detail, leaving the 
language uncertain, and the provisions inconsistent. Then the opponents 
gave the reverse of help. Nothing would move them out of the old 
grooves. Under the guise of the new forms they revived the old pleadings. 
They took objections of every possible kind, and, encouraged in many 
instances by the Bench, they were often able to keep things as bad as ever. 
It is a frequent boast of the opponents of Code pleading that there is as much 
litigation on points of form under it as there was under the old system. 
Possibly ; but public opinion in the profession will in time put down the 
taking of frivolous objections, and, what is much more to the purpose, there 
can be nothing like the same number of miscarriages of justice under the 
new system as under the old. Parties are no longer tossed backwards and 
forwards from one set of Courts to another; nor informed at the end of a 
case, after all the expense is incurred, that they have committed some error 
in point of form, and must go away and begin anew. 

Mr. Hepburn gives a clear and interesting account of the history of the 
introduction of the new system ; of its methods; and of its working. No 
one who proposes to improve the procedure codes can well afford to be 
ignorant of the information which he has collected. That there is much 
to be done yet is plain. In particular, in most of the United States, the 
rules as to the joinder of actions seem very imperfect, and doubtless the 
Americans would be startled by our liberality in allowing a person to sue 
another, in the same writ, for every claim in law which he has against him. 
What harm can accrue to anyone from a man who has several claims being 
allowed to state them all in one writ, it is not easy to understand, but it 
seems that according to most of the States a man may not sue in one writ 
under a contract, and for damages apart from contract, or for injuries to 
person and property. And even in England, where the movement, though 
later in starting, has been carried further, it seems odd to be told that all 
the relatives who claim damages for the death of a workman cannot sue 
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in one action, because “their claims are several.” On the other hand, 
there are many things in Code pleading as practised from which we might 
take a lesson. In this very matter of the joinder of parties, we are on one 
point behind. The rule that a new pursuer, not representing original 
pursuer, cannot be introduced except of consent, has always struck me 
as irrational. In the same way when two persons bring an action claiming 
something as due to them jointly, it seems unnecessarily strict, if one 
turns out to have no title, not to let the other proceed with the action, 
and yet this has been done. And in regard to our pleadings there seems 
still needless complexity. For the great bulk of legal proceedings we 
have one form of initial writ: why not have it for all? This writ is, 
moreover, needlessly cumbersome. It seems needless to insist on the 
complete statement of the claim being always inserted in the writ, when 
the great majority of cases end in decrees in absence, where a statement 
merely sufficient to identify would be enough. Might “pleas in law” 
not also be allowed to go; and the pleadings confined entirely to the facts, 
and to the remedies craved? And lastly, is there any good in the wide 
divergence which exists between the forms in the higher and those in the 
lower Courts? The time has possibly now come for collecting into one 
statute all the provisions relating to procedure in the Supreme Court ; and 
were this done, it would be easy to provide by a short subsequent statute 
for the lower Courts. J. Dove Witson. 


Principes du Droit des Gens. Par ALPHoNsE Rivier, Consul Général de 
la Confédération Suisse; Professeur a l'Université de Bruxelles ; 

Professeur Honoraire a ]’Université du Lausanne. Paris: 1896. 

Attention has more than once been directed to the disproportionate 
influence exercised upon the development of international jurisprudence 
by the smaller members of the family of nations. Holland claims in the 
person of Hugo Grotius to have created the science; Switzerland is 
represented in the person of Vattel on the roll of the great text-writers; it 
was at Ghent at the instance of a Belgian publicist, M. Rolin Jacquemyns, 
that the Institute of International Law was founded in 1873; and now, 
once again, Belgium may fairly claim to be regarded as the centre of the 
most fruitful scientific activity, for from the University of Brussels have 
issued within the last three or four years Professor Nys’ “ Les Origines du 
Droit International,” and “Etudes de Droit International et de Droit 
Politique,” veritable mines of historical information, and more recently 
still, the volumes which form the subject of this review. 

M. Rivier is to be congratulated upon having achieved the difficult 
task of producing a treatise which is a substantial addition to the 
literature of International Law. So much has been written on the subject, 
that it might be supposed’ that, beyond noting the latest changes which 
recognised principles and rules have undergone, or are undergoing, a new 
writer has nothing to do but to tell an oft-told tale, with small hope of 
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improving, and some risk of injuring, it in the process of recapitulation, 
While, however, any treatise on International Law, even that of the most 
visionary idealist, must be largely a repetition of the contents of older 
works, it would be premature to proclaim a sort of Monroe Doctrine with 
respect to this domain of scientific enquiry, and to affirm that there is no 
fresh field to occupy. The Prolegomenca to the study of International Law, 
questions—e.g., as to the essential nature of this species of law, and its claim 
to the title of “law,” as to its relations to philosophy, as to its “sources” 
in the various senses of that ambiguous word—have rarely been dealt with 
in a manner altogether satisfactory, and here, at least, the jurist has an 
opportunity of deserving well of his kind by dispelling the fogs which so 
often enshroud these topics and treating of them ina straightforward consistent 
discourse. Publicists again, when dealing with the historical aspects of 
their subject, are prone to borrow blindly from their predecessors, with the 
result that certain errors have become traditional. Some of these may be not 
of much moment, the fathering, for example, of the phrase jus inter gentes 
upon Zouch, and the heresies touching the Bull of Pope Alexander VL, and 
the regulations as to procedure of Pope Julius IT. But they ought not to be 
there, and they indicate lax and unscientific methods. “Jl nous faut,” 
writes Nys in his Etudes, “reagir contre cette paresse d’esprit, contre ce 
manque de sens critique qui font que tant de jurisconsultes reproduisent 
regulierement les erreurs commises par leurs devanciers et transmettent méme 
@ leurs successeurs des erreurs nouvelles,” 

In both these respects—viz., in its treatment of the preliminary topics 
of International Law and its avoidance of stock historical heresies, M. Rivier’s 
book compares favourably with many of its predecessors in the same field. 
To begin with, the essential nature of International Law is stated from a 
point of view and with a clearness that are not too common amongst 
Continental writers. Le Droit des gens est positif et pratique. Its 
ultimate or primary source, in the sense of the authority whence it derives 
its force as law, is, we are told, the common juridical conscience of 
and “reason” by 
which general utility is recognised. The a priori or “ Natural Law” 


civilised nations, which arises out of ‘‘ general utility,” 


School is subjected to some criticism. ‘Aw droit des gens résultant de la 
nécessité et de l’utilité générale, lequel s’adaptant a la vie des Etats se 
forme, se développe, et se renouvelle sans cesse, ils ont substitué un droit 
abstrait, parfois imaginaire, qu’ils concevaient comme un produit nécessaire 
de la nature, et dont ils déduisaient les conséquences logiques au moyen du 
raisonnement, sans tenir compte de ce qui existait en fait. Ce droit des 
gens naturel reposait sur labstraction et la spéculation ; essentiellement 
subjectif, on le prétendait immuable ; il était absolu. Comment aurait-il pu 
suffire a la vie réelle perpetuellement mobile et changeante ?” 

It must not be supposed from this passage that M. Rivier does not 
recognise the uses of philosophy in relation to International Law, or that he 
holds that a treatise of any value can be produced by one who is “ minime 
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philosophus.” On the contrary, we are told that “i faut que les serviteurs 
de la science wnissent au savoir historique et au raisonnement juridique le 
sens et lesprit philosophique, grace auquel ils ne se contenteront pas de 
constater simplement les faits matériels, mais sauront remonter aux principes 
superveurs qui les relient et les dominent ;” and the volumes before us are 
in this sense permeated with “ Vesprit philosophique.” 

Excellent again is M. Rivier’s account of the secondary sources of Inter- 
national Law, both in its classification, which appears most scientific, 
and in its evaluation of the different sources. In particular, his remarks 
upon scientific discussion and unilateral state acts may be studied with 
profit. It may perhaps be doubted whether he has not under-valued 
analogy as a source. There is room, at least, for supposing that 
the rule which requires a blockade to be effective, has been, or is 
being, extended by analogy to the case of military occupation. It 
may be doubted, too, whether the Armed Neutrality of 1780 ought to be 
placed amongst the treaties which are “originateurs du droit des gens,” 
seeing that it arose out of the intrigues of Panin and Potemkin, and cannot 
be taken as indicative of the juridical conscience as at that time, of the 
parties to it. 

It is not, however, to be supposed that the sole virtue of M. Rivier’s 
volumes consists in the able and accurate treatment of sundry initial ques- 
tions. The book is remarkable for the fulness of exposition which it 
bestows upon the subject generally. It furnishes us in a compendious shape 
not only with a detailed statement of the doctrines of International Law, 
but with a discussion of all the chief problems of international interest, and 
with a variety of information on international matters which is not always 
to be met with in text-books. It is not to be expected that much can be 
added in the space of a few pages to the solution of such high questions as 
those touching the World State, Perpetual Peace, the Codification of Inter- 
national Law, the Principle of Nationalities, the Relations of Civilised to 
Barbarous Peoples, the Primacy of the Great Powers, and so forth, and 
M. Rivier makes no pretence of adding much, but he has always something 
suggestive to say, and he furnishes us with plentiful references to the books 
wherein the ablest discussion of these topics is to be found, and often with 
admirable analyses of notable doctrines. A further and kindred feature of 
the book is the copiousness of the illustrations supplied. No rule so 
unimportant, no fact of international life so insignificant but it receives 
exemplification. This wealth of illustration coupled with the bibliographical 
information just alluded to gives the book a unique value as a work of 
reference. M. Rivier expresses the hope that his volumes may be of service 
to statesmen and diplomatists ; that that hope will be realised we have little 
doubt, but we can at least assure the author that they will be appreciated in 
academic circles, and that they deserve the gratitude alike of students and of 


teachers—who also should be students—of International Law. 
Lupovic J. GRANT. 
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A Treatise on the Law of Guarantees and of Principal and Surety, 
By Henry Ansetm pe Cotnyar, Esquire, of the Middle Temple, 
Barrister-at-Law. Third Edition. London: Burrerworta & Co., 

1897. 








Mr. De Colyar’s work on the Law of Guarantees has long been recognised 
as a convenient and trustworthy Digest of a complicated branch of mercantile 
law. This new edition will fully maintain the reputation of the book. 
During the twelve years which have elapsed since the publication of the 
former edition there has been a steady flow of reported cases on the subject. 
In this edition there are noted not only the recent decisions in England, 
but also an unusually large number of Irish and American authorities. The 
Scots cases which have gone to the House of Lords are dealt with; but an 
examination of the text has not disclosed a single reference to any Scots 
case decided in the Court of Session. This materially lessens the value of 
the book toa Scottish lawyer; and, even from the English point of view, 
I venture to think that the omission of all reference to Scots authorities 
is unfortunate. In the Scots reports the author might have found many 
apt illustrations of the principles he expounds, many weighty discussions of 
difficult points, and, in not a few instances, decisions on questions which 
have not, it appears, been adjudicated upon in England. The law of 
cautionary obligations in Scotland is now in all important respects identical 
with the English law of suretyship. Even in 1818 it was pointed out by 
Lord Eldon, in Grant v. Campbell (6 Dow App. 239, at p. 252), that the 
principles which regulate the contract are practically identical in both 
countries. Since the provisions of section 4 of the Statute of Frauds, and 
section 6 of Lord Tenterden’s Act, regulating the proof of the contract, have 
been extended to Scotland by section 6 of the Mercantile Law Amendment 
Act, the last important difference between the English and Scots law in 
this department has disappeared. 




























J. M. Irvine. 


The Law and Practice under the Companies Acts 1862 to 1893, and 
the Life Assurance Companies Acts 1870 to 1872. By H. Burton 
Buck ey, Q.C., Seventh Edition by the Author and A. C. Crausoy, 
M.A., of Lincoln’s Inn, Barrister-at-Law. London: Stevens & 
Haynes, 1897. 

This edition has been produced with the care and accuracy that have 
always distinguished Mr. Buckley’s work, and the new matter, accumulated 
during the last six years, is of considerable interest. While opinions differ 
as to the success of the English Winding-up Act of 1890, it seems to have 
established in many cases (such as British Linen Co. v. S. American and 
Mexican Co., 1894, 1 Ch. 169) the superiority of the commercial liquidator 
to the official receiver. The public examination under section 8, from 
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which more was expected, has been confined by the decision in Barnes, 
1896, A.C. 146, to the one case of fraudulent directors, officers, or pro- 
moters. The Directors Liability Act, Mr. Buckley says, has proved a dead 
letter. It has not been used in a single action, and its only effect has been 
slightly to extend the waiver clause under section 38 of the Act of 1867, 


so as to include the prospectus and notice under the Act of 1890. In 
Scotland, on the other hand, this Act has been sued on in two cases, the 
later being Cairns v. Dickson, 18th June, 1897, where Lord Stormonth 
Darling pointed out that, while the statute shifted the onus of proof of 
statutory fraud, it did not make directors liable for general mismanagement, 
nor for over-sanguine policy. The only other case, Smith v. Monerieffe, 6th 
July, 1894, 2 S.L.T. 140, was before the same judge, and in that case the 
statute was appealed to with success, but, the case being settled, no judg- 
ment has been yet pronounced in the Inner House. The statute was not 
appealed to in the recent case of Honeyman v. Dickson, 34 Sc. L.R. 230, 
and from the opinions in M‘Morland’s T'rs. v. Fraser, 34 Sc. L.R. 99, it 
would appear that grave doubts exist in Scotland as to the validity of the 
waiver clause in any form. The Australian smash and the series of liquida- 
tions, both principal and ancillary, before Mr. J. Vaughan Williams, have 
suggested to Mr. Buckley a valuable note on the large questions, not yet 
raised in Court, whether it can be contended that the Companies Acts extends 
to the Colonies, and whether it is possible under the Arrangements Act of 
1870 to deal with creditors under contracts governed by foreign law. Isa 
colonial creditor a British creditor or a foreign creditor? It was held in 
Ellis v. M‘Henry, L.R., 6 C.P. 228, that the English Bankruptcy Acts are 
binding on the Colonies (the virtue of which decision, however, is consider- 
ably impaired by the reasoning of the House of Lords in Callender v. Lagos, 
1891, A.C. 460), but, on the other hand, the Supreme Court of Victoria 
held that a scheme properly sanctioned at home under the Arrangements 
Act is no defence to an action in Victoria under a contract made, and to be 
executed, in Victoria (Morrison v. New Zealand Loan Co., 1st September, 
1896). We in Scotland have painful reason to know about these matters, 
and it may be suggested that the general case for the mother country has 
been given away in the numerous cases where schemes have been submitted 
for the approval of the colonial Courts. A more definite understanding on 
this point, as well as on many other points of fiscal and commercial legisla- 
tion, should be one of the results of the recent courtesies between the 
Colonies and the Colonial Office. Mr. Buckley’s opinions are generally 
sound. He was right in Broderip v. Salomon, although, like almost every- 
body else, he was wrong on the point raised in Andrews v. Gas Meter Com- 
pany. His notes on landlord’s claims in winding-up and on the new series 
of auditor cases are well worth attention. In a paragraph, which is amus- 
ing by its self-restraint, he points out some of the vagaries of the Statute 
Law Commission. It may be suggested that the precedents would be 
considerably enriched by a citation of Scottish cases; for example, under 
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the Memorandum of Association Act 1890, we have the cases of the 
Glasgow Tramway Co., 18 R. 675; Young's Paraffin Co., 21 R. 384; 
Scottish Accident Insurance Co., 23 R. 586; and Scottish Employers 
Lnability Assurance Co., 23 R. 1016. 





























The Procedure in Accident Inquiries and Investigations according to 
the Law of Scotland. By Henry Hitron Browy, Procurator-Fiscal 
of Elginshire, Edinburgh: T. & T. Crarx, 1897, 





Mr. Brown is already an author of some repute in Scots legal literature, 
and he has now added to his published works a small but good and 
serviceable volume on a subject which, in consequence of recent legislation, 
has been growing both in importance and complexity. The book deals 
with the various kinds of accidents into which investigations are required 
by statute. The most important of such investigations are those under 
the Fatal Accidents Inquiry (Scotland) Act 1895, and the procedure under 
this Act is given by Mr. Brown in detail. In the same chapter there is 
a brief but satisfactory discussion of some points of difficulty arising in the 
practical working of the Act, some of which have already been discussed to 
some extent elsewhere. He considers, for instance, whether, under the 
provision requiring the jury to return a verdict setting forth, inter alia, 
“the cause or causes” of death (sec. 4 (7) ), the verdict is to decide 
only on the cause from a medical point of view, or whether it may also 
include a finding attributing fault either to a class of persons or to an 
individual named. To this question Mr. Brown gives a guarded reply in the 
negative. 

Other chapters relate to accidents in mines and quarries, in factories and 
workshops, in dangerous employments, accidents occurring on railways, 
on board ships and boats, and accidents due to explosions. In each case 
the statutory procedure is set forth concisely and lucidly, with illustrative 
forms of petitions, warrants, citations, &e. An appendix gives the material 
portions of statutes, official orders, notices and rules bearing on the subject, 
which adds materially to the utility of the book. As a whole, Mr. Brown’s 
work has been done well. He has succeeded in giving the needful infor- 
mation in brief and convenient compass. His book may be commended to 
all who are engaged, officially or professionally, in investigations of this 
kind in Sheriff Courts or elsewhere, as well as to those who hold positions 
of responsibility in occupations involving danger to persons employed. 
F. M. A. 
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A Summary of the Principles of the Law relating to the Formation of 
Simple Contracts, and to the Rights and Obligations attaching 
thereto. By Craupe C. M. Piumprre, of the Middle Temple, 
Barrister-at-Law. 2nd Edition. London: Burrerwortru & Co., 1897. 


Mr. Plumptre’s book is a modest attempt to summarise, for tlie benefit 
of students, the leading principles of English Law on the subject of Simple 
Contracts—their formation, and the rights and duties arising therefrom. 
It is a very elementary treatise, and is intended mainly to serve as an 
introduction to the larger and well-known works on Contract Law, such 
as those of Sir Frederick Pollock and Sir William Anson. The subject is 
presented in a series of “rules and sub-rules,” explained by notes, and 
illustrated by examples from reported cases, with occasional passages quoted 
from judicial opinions. The treatment of so large a subject is necessarily 
of a very general character, and in some places—e.g., in the chapter on 
Fraud and Misrepresentation—it seems rather insufficient even for its 
own limited purpose. The book appeals rather too much to the memory, 
and rather too little to the reasoning power of the reader—a fault, however, 
which it is very difficult to avoid in a book of this kind. At the same time, 


so far as it goes, it is accurate and clear. 
F. M. A. 


Seaborne’s Concise Manual of the Law relating to Vendors and 
Purchasers of Real Property. 4th Edition. By W. Arnoip 
Jotty, of Lincoln’s Inn, Barrister-at-Law. London: ButrErwortTH 
& Co., 1897. 


Seaborne’s “‘ Vendors and Purchasers” has for a number of years been 
well-known on the other side of the Border. It is a work of a kind with 
which we in Scotland are not very familiar. More than a text-book for 
students, it is intended for use in practice, but is not sufficiently detailed 
for the requirements of the practical conveyancer. It gives ready access to 
statutory enactments and judicial decisions on questions arising in the sale 
of heritable property, and this is its main object. Mr. Jolly’s edition is 
practically a new book. There have been a number of important decisions 
within the last few years, and the results of these are carefully incorporated. 
In places, a certain obscurity of expression is a rather noticeable defect, due 
chiefly to the compression which has been thought necessary. And 
occasionally difficulties are rather slurred over. Thus in the short section 
on “Sales by Auction in Building Plots,” we are told that “if the conditions 
prescribe that the purchasers shall bind themselves by certain restrictive 
covenants, each purchaser may enforce the performance of these covenants 
both as against the vendor, and against all the other purchasers from him.” 
Now the matter is by no means as simple as this, and the cases cited go 
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rather to show that it is a question of fact, to be ascertained from all the 
circumstances, whether it was the intention that the restrictive covenants 
should be entered into for the benefit of each of the purchasers as against all 
the others, or that they should be merely matters of agreement between the 
vendor himself and his vendees. Notwithstanding such faults, Mr. Jolly 
has evidently done xuuch painstaking work, and the book contains a great 


deal of useful information. 
F. M. A. 








[The Notes on Decided Cases are held over till October. ] 
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THE RECEPTION OF THE ROMAN LAW IN 
SCOTLAND. (a) 


[ is difficult to be certain of the existence of an idea to 

which expression is seldom given, but I think that there 
prevails among educated Scottish lawyers a belief that the 
reception of the Roman law in Scotland differed greatly both 
in character and in degree from its reception elsewhere upon 
the revival of letters. To me it seems that in point of 
character there was no difference, and that in point of degree 
the difference was by no means great, 

Outside of Italy the earlier revival of the Roman law in 
the eleventh century had hardly extended beyond the 
immediate sphere of the clergy. The second revival in the 
fifteenth century was part of the great intellectual movement 
throughout Europe, when the fine arts got a new life, the 
learning of classic times was restored, philosophy remodelled, 
the ardour of scientific research rekindled, religion re- 
formed, and the Courts of Justice reconstituted. Scotland, 
with fresh zeal, bore nobly its share of the toil, and in many 
a university in Europe Scotsmen held the first places. But 
Scotland was far from the centre of the movement, and the 
desire for a scientific system of law and for Courts to 
administer it, connected though it was with the desire for 
political independence, could not charm the minds of men or 





(a) This article contains the substance, somewhat expanded, of the fifth in 
order of publication, of the six lectures, which, as Storr’s Lecturer, I delivered in 
the University of Yale. I have to express my grateful acknowledgments to 
Professors Rudolph Sohm and Hermann Fitting for valuable suggestions and 
references. I hope some day to republish the lectures in a collected form, when 
the references to authorities will be fully given. 
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rouse their passions in the way in which the more popular parts 
of the same movement operated. In Scotland the renaissance 
movement in law was somewhat later in arriving, somewhat 
less pronounced in its action, and somewhat sooner in dying 
out than elsewhere. Otherwise there was no difference. 

To understand the reception of the Roman law in Scotland 
one must look upon it in the same way as the like reception 
was regarded upon the Continent, namely, as a purely intel- 
lectual movement, and as a purely voluntary act, not indeed 
of the people, but of a newly born legal profession. No legis- 
lature, no higher political authority of any kind introduced the 
new law. The introduction was the work of legal scholars,— 
the people as such looking on, so far as it understood, with tacit 
approval. ‘To understand the movement aright, the two parts 
of it—namely, the bringing in of the new science, and the 
change in the Courts—can by no means be separated. ‘The new 
ideas had to work for a while before the change in the Courts 
was effected. Prior to the new learning, the separation which 
is ultimately made in civilised countries between the execu- 
tive and the judicial office had not been made. The Courts of 
law in Scotland were of the kind which one may conveniently 
describe as Courts of magnates, that is of persons of rank or 
position, in county or in burgh, and not of jurists. The Celts, 
on many points in advance of the Angles and even of the 
Normans, in matter of civilisation, had had in their Brehons 
a kind of professional jurists, but these with all the rest 
of Celtic Civil law had long disappeared. One may not 
describe the Courts which existed as “lay” Courts, because 
many of them were administered by clerics. Their common 
feature was that they were not composed of professional 
jurists. ‘Taking the end of the fifteenth century as a con- 
venient date, there were in Scotland Courts both central and 
local. The central Courts were appanages of the Royal 
prerogative, without fixed place of sitting, and composed of 
nobles or of high dignitaries in the Church. These persons 
might know something of such law as there was, and the 
ecclesiastics usually had studied it, but it was no necessary 
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part of the function of any of them to be jurists. If 
they chose, and could find them, they could employ jurists. 
Thus the Lord Justice-General of Scotland might, if he 
liked, employ a legal deputy to act for him. ‘The relations 
between the central Courts and the local were ill defined. 
The great bulk of the jurisdiction was vested in the 
latter, and there were no definite rights of appeal. The 
change in the constitution of the central Courts began 
in 1532, when the Court of Session was instituted. For 
some time prior to that lay advocates, making a_pro- 
fession of the law, had come into existence, and now they 
obtained a position on the bench; at first, alongside of the 
magnates. Of the regular judges one-half were lay jurists, 
the other half were clerics; and as “‘ extraordinary lords” the 
lay magnates were still continued. Soon the lay jurists got 
all the power into their hands, though, as matter of form, the 
extraordinary lords continued to exist so late as the latter 
part of last century. 

The local Courts were of three kinds—the Ecclesiastical, 
the County, and the Burgh. The Ecclesiastical were the 
Courts of the bishops, under whom they were administered 
by the “ official,” who was invariably a clergyman, and who 
as such had studied—as Roman Catholic clergymen do to 
this day—the Canon Law, and who probably knew also 
some Civil Law. The bishops’ Courts had their normal 
jurisdiction in questions of marriage legitimacy and move- 
able succession, but by many devices had contrived to 
extend it widely into other fields. From the bishops’ Courts 
the appeal was to Rome. Not till the time of the Reforma- 
tion did these Courts pass into lay hands, when they devolved 
upon the commissaries. The oldest of the county Courts were 
those of the sheriffs, dating back to the Anglo-Saxon times, but 
alongside of them had grown up the Lords of Regality, who in 
their districts had equal powers as well as privative jurisdiction 
where they chose to exercise it. Both, under feudal influ- 
ences, were hereditary and were invariably held by barons 
Both kinds of Courts were equally 





more or less powerful. 
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innocent of anything but the customary law as the average lay 
man knew it, and it was only of their good pleasure if they 
chose to employ a skilled deputy. Public opinion, after the 
revival of letters, compelled them to employ professional 
jurists to act for them, and in 1748 the county Courts 
passed altogether into professional hands. In the fif- 
teenth century the burghs retained their Anglo-Saxon 
constitutions, and the Courts of the aldermen had a 
jurisdiction equal to that of the sheriff in his county. 
The change in the nature of the burgh Courts was brought 
about solely by opinion. When the other Courts became 
professional, they also came’ to employ skilled jurists 
as assessors, but the power remained always in theory with 
the magistrates until their civil jurisdiction fell into disuse in 
the course of the present century. 

It has always, therefore, to be remembered that simul- 
taneously with the spread of letters to Scotland, and with 
the reception in it of the Roman law, occurred the change by 
which the judicial power passed from the hands of persons 
of mere rank or position into the hands of trained jurists. 
At the same time came the growth of the lay legal profession, 
and now we can understand the whole change. A trained 
legal profession presupposed a science of law. For laymen 
no other science of law then existed save that of the law of 
Rome, which, till the time of its first revival, had been kept 
alive in the schools of Italy, and thereafter, by the earlier 
Universities. Of other law in Scotland—except the Canon 


with its limited field—there was none which could be spoken 


of as having any scientific shape. True, there were some 
remains of the old Anglo-Saxon law, and there were the 
customs, written and unwritten, which had been derived from 
the Norman feudal law, but the whole law was meagre and 
rude, adapted only to the simplest intellects and _transac- 
tions. 

It has sometimes been said that prior to the fifteenth 
century movement there was a considerable amount of 
Roman law in use in Scotland, and before I go further 
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this statement requires examination. I think it is altogether 
unfounded. I lay no weight on Pope Innocent IV. having in 
1254 prohibited the teaching of Roman law in Scotland. This 
was done out of no solicitude for native law, and had 
probably no effect, for at that time we had no universities. 
What I found on are facts which are unquestionable, and 
which, when once fairly marshalled, leave no doubt upon the 
point. 

Prior to the ‘“ Regiam Majestatem,” dating from the 
beginning of the fourteenth century, we seek in vain for 
even a trace of Roman law. No doubt we find some of it in 
the Regiam, but it is there as mere ornamental matter, and 
often in a much altered form. For example, the Regiam 
borrows phrases about the law of sale and of commodate, 
but it alters them to suit northern notions—putting the 
risk of accident on the seller up to delivery, and upon 
the borrower so long as he has the borrowed article in 
his custody. The influence of the Roman law, when it truly 
came, required well-nigh to a couple of centuries before it 
could change these notions. Another instance of early Roman 
law lies in the work of the notaries. They had the conduct 
of all legal business, and sometimes were clerks of Court, 
and they, being Roman clerics, freely decorated their deeds 
and protocols with Roman phraseology, which nobody but 
themselves comprehended. Prior to the fifteenth century, 
it was in the Church Courts only that the influence of Roman 
law was felt, and even there it was felt only indirectly— 
affecting only the law in which priests had exclusive juris- 
diction. The only domain of law in which the ecclesiastical 
Courts acquired the exclusive sway was the law of marriage 
and legitimacy. Here they based the law which they 
administered on the Roman Canon law, and in this way 
they brought in much of the Roman Civil law. In other 
suits which arose in their Courts, for example, in disputes 
over ecclesiastical property, the references to Roman law 
authorities in the pleadings were numerous, and doubtless 
had weight with the clerical judges. Outside of the clerical 
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Courts the Roman law remained, in my belief, almost 
inoperative. 

The proof that the Roman law, prior to the fifteenth 
century, remained without influence on the general law of 
the country is at once interesting and distinct. Between the 
eleventh and fifteenth centuries, the two possible elements 
which, in non-clerical law, could affect the old Anglo-Saxon 
law which prevailed in the settled districts of Scotland at its 
commencement, were the Feudal law and the Roman law. 
Both came to Britain at the same time. In the train of 
William the Conqueror came Lanfrancus, the jurist, and 
under the Norman Kings of England, Roman law was taught 
in Oxford. The Normans who conquered England, and 
contemporaneously settled in Scotland, brought with them 
from France the Norman Feudal law which they had 
adopted from the Franks. As the Normans in England and 
Scotland, notwithstanding innumerable quarrels, remained 
for well-nigh two centuries in intimate connection, the 
Scoto-Norman and Anglo-Norman feudal laws were at first 
substantially the same. Divergences must, however, have 
begun at an early date, and many of the differences hinge 
upon the fact that the Scoto-Norman Feudal law upon 
numerous points retained the original Norman feudal law 
unaltered, while the Anglo-Norman—affected possibly by 
Lombard ideas—altered it.(a) An opinion which is enter- 
tained by most of our writers, and which I formerly took 
somewhat too readily from them, that our Scoto-Norman 
feudal law was largely indebted to the Lombard, I now 
believe to be erroneous. In the thirteenth and fourteenth 
centuries, the Lombard feudal law, no doubt, was looked on 
as the typical feudal law, and as such was taught in all the 
universities of Europe. But the differences between that 








(a) A remarkable instance of this is the retaining in Scotland of the rule 
which even in Glanville’s time had disappeared in England, by which conquest 
ascended. This rule is found in the original Norman feudal law, with a reason 
given for it—namely, that among collaterals the elder brother took it, as being 
the more worthy. 
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feudal law and ovr own seem to have remained, nevertheless, 
to a very great extent, untouched. But wherever the feudal 
law came from, between the eleventh and fifteenth centuries, 
the original Anglo-Saxon law was unquestionably largely 
modified or replaced by it. The question is: Was the law 
to any extent modified by Roman? If we find that in a 
quarter where it would be most natural to look for 
modifications in the direction of Roman, the actual modifica- 
tions are in the direction of feudal, I think we shall be 
entitled to answer this question in the negative. In the law 
of immoveable property, feudal law was confessedly supreme. 
In the law of succession to it, it had, after apparently some 
struggle, extinguished the Anglo-Saxon rules that immoveable 
property might be bequeathed, and that failing a testament, 
the property was equally divided among the sons. It is 
useless to look to the law of moveable property, because there 
was almost none. But in the law of moveable succession the 
Church had made vigorous efforts to get the control, claim- 
ing it first in testate, and then in intestate succession. Even 
there, however, Roman ideas were vain to protect from feudal 
innovations. 

There is a rule in Scottish law still in force in immoveable 
succession, and till recently in force also in moveable 
succession, by which when an intestate died without issue, 
but survived by brothers and father, the former took every- 
thing and the latter nothing. The rule is a very remarkable 
one, and Stair does not hesitate to pronounce it contrary to 
nature. It has been sometimes attributed to Roman law, 
but plainly there was nothing like it in Rome, either in the 
law previous to Justinian or in the 118th Novel. Nor 
was there anything like it in Anglo-Saxon iaw. Its origin 
plainly enough is in feudal law. In that law heritage never 
ascended till both descendants and collaterals had been 
exhausted. It was said to be against the very nature of a 
fief that it should ascend. “Successionis feudi talis est 
natura quod ascendentes non succedant.” ‘This explains how 
the rule came to exist in immoveable property. How did 
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it come to extend to moveable? Plainly, by example, and 
in spite of the influence of the Roman law. ‘The proof 
of this is made all the more plain by our having adopted 
into our law of moveable succession, a remarkable peculiarity 
of the original Norman immoveable succession. 

According to the law of most feudal countries, ascen- 
dants in the direct line never succeeded at all. Thus, not only 
did the brothers and sisters of an intestate who had died 
without issue, succeed to his land in preference to the father, 
but the uncles, granduncles, and great-granduncles, and their 
issue, would all be preferred in their order to father, grand- 
father, and great-grandfather, and so on, the direct ascend- 
ants never taking at all. This was the legitimate deduction 
from the rule that heritage could not ascend. In Scotland we 
had a different rule. While brothers and sisters succeeded 
in preference to the father, after they and their issue 
had been exhausted, the father took in preference to the 
uncles, and the grandfather in preference to the grand- 
uncles, and so on. This rule prevails with us in moveable 
succession also. Where did we get it? Let us see first at 
what date we got it. 

The evidence as to date is sufficient, though not of a very 
conclusive kind. The first evidence to be considered is 
negative. In the Regiam—say about 1300—the Scotch 
compiler has simply transferred from Glanville the usual rule 
entirely excluding direct ascendants. He evidently knows 
nothing of any other view. The compiler of Balfour's 
“ Practicks,” about the middle or end of the sixteenth 
century, simply copies the Regiam. The first distinct state- 
ment of the rule is in Craig. The passage is worth quoting :— 

“Sed jure nostro—id est ex antiqua consuetudine— 
frater patrem excludit, nec cum patre concurrit ut aliquando 
interpretes juris feudalis volunt, nam apud nos, preeterquam 
in feeminis, nullus nisi unus successor. Quod de fratre 
dizi, non idem de patruo, licet et is jure Anglico patrem 
excludat.” 

From the context, it is fair to infer that Craig’s 
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reason for the portion which I give in italics, preferring the 
father to the uncle, is the same as for the preference of a 
brother to a father, namely, the ancient custom of the realm. 
In his next paragraph, where he doubts the soundness of the 
rule, he refers to it as given ex jure nostro scripto, and as 
contained in the work of some author ‘‘ whose book is little 
consistent with itself.” Unluckily he does not give the 
reference to this work. His reasons for doubting the rule, 
are that it is contrary to the general feudal rule, and in 
particular to the rule as observed by the English, ‘“‘a quibus 
jus nostrum non minima ex parte defluxerit.” He contents 
himself, however, by not questioning the rule to any further 
extent, than to give his opinion that it would not apply 
where the express terms of the tenure excluded ascendants. 
Craig wrote about 1600. When about eighty years later 
Mackenzie and Stair wrote, the rule is given without doubt. 
Mackenzie gives no authority, and states it simply as a well- 
known rule. Stair makes light of Craig’s criticisms, and 
rests the rule upon uncontroverted custom. He makes the 
significant addition that the Scottish rule prevails in Germany, 
—from which the Frankish law came. 

And here comes a very significant fact. I have already 
given my view that the Scoto-Norman feudal law came 
direct from the original Norman, and one of the main facts in 
support of this view, is that the Scottish rule of preferring 
the father to the uncle, prevailed in Normandy, the original 
home of the Normans. The evidence of it is given by 
Brunner, and is distinct. Referring to the case of the deceased 
having no issue, the Norman text in use in Normandy, which 
is quoted by him, says :— 

“Si vero fratres defuerint, et eorum linee, redit ad 
patrem successio. 

“Si autem defuerit, redit ad fratres ipsius patris qui 
avunculi sunt possessoris. Si autem avunculi defuerint et 
eorum linee, redit ad avum. 

“Et similiter intelligendum est de superpositis in linea 
consanguinitatis.” 
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The text from which Brunner quotes dates from the 
middle or end of the thirteenth century, but it is founded 
upon earlier materials, and it cannot be doubted that it 
represents the old law of the Normans. It is hardly to be 
supposed, that at a time when all other countries were 
tending towards an assimilation of feudal customs, Normandy 
deliberately took a step in opposition. On the other hand, 
there is little difficulty in supposing that the Normans who 
settled in England, changed their law to suit that which 
generally prevailed. 

Here we are face to face with an interesting question: 
Did the Normans who settled in Scotland at one time 
observe the English custom, and did they afterwards revert 
to the ancestral, or did they all along maintain the original 
Norman custom? The matter is one of speculation, and 
from the loss of so many of our legal records will probably 
always remain so. It seems to me that the balance of the 
evidence goes strongly to the side that the Norman custom 
never changed. Prima facie, the Roman or clerical lawyers 
would have no influence. Once questions of legitimacy were 
settled, the order of succession to land was for the lay Courts. 
Till the foundation of the Court of Session, questions of “ fee 
and heritage” belonged to the Sheriffs and Lords of Regality, 
who to a man were either Norman or Normanised. The 
difficulties created by the dicta of the compilers of the 
Regiam and Balfour are not great. The former was plainly 
a cleric, and as such probably knew little of the local feudal 
customs, and the latter was evidently very ignorant. 

The conclusion which I deduce from all this, is that 
when we find that the abnormal feudal rule of preferring the 
father to the uncle, and the normal feudal rule of preferring 
the brothers to the father, are found in the Scoto-Norman 
feudal law, and were also to be found in the law of Scottish 
moveable succession, there can be no hesitation about assum- 
ing that the latter was derived from the former, and that 
if feudal law could thus modify the law of moveable succes- 
sion, it and not Roman law must have been the dominant 
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element. In other directions the Roman law was, prior to the 
sixteenth century, entirely unable to modify in its direction 
the law of succession. The form of feudal law adopted in 
Scotland favouring primogeniture, not only was the landed 
estate carried to the heir, but he was able to make large 
invasions into the moveable estate. As heirship moveables, 
he carried off the chief of those which were corporeal, and 
of the incorporeal he, under the fiction that whatever had 
a tract of future time before it was heritable, could secure the 
more valuable. 

If Roman law, during the four centuries which passed 
between its first and its second revival, was unable to affect 
the law of succession, it may easily be believed that it was 
powerless in other directions. During these four centuries 
not the Roman but the feudal, and to be precise, the old 
Norman feudal, law was the law which was dominant in 
Scotland. The key to what happened lies in the ethnography 
of the country. The Normanising of Scotland without con- 
quest was as thorough as that of England with it. In the 
two centuries between the eleventh and the thirteenth, they 
had possessed themselves of almost every office or dignity in 
the country, and in the entire Lowlands, whether north or 
south of the Forth, from the Tweed to the Moray Firth, all 
the great estates had fallen into their hands, and the law 
they brought with them dominated everything. It crushed 
out its Anglo-Saxon predecessor till we can only dimly 
decern traces of it, and of its Celtic predecessor it left not a 
wrack behind. Feudal law was not a mere law of landed pro- 
perty. True, when it regulated it, it regulated almost the 
only kind of property which existed in the Middle Ages, but 
feudalism was an entire system of society. Faithful to its 
principle of obedience to each authority in its proper sphere, 
it had accepted from the Church its law of marriage and 
legitimacy, but it settled for itself the property rights of the 
spouses and of the children, their whole domestic rights and 
all other matters whatever. ‘Till the end of the fifteenth 
century it remained master in Scotland of all the depart- 
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ments of municipal law which were of practical consequence. 
And even at the end of the sixteenth century, after the 
Roman influence had for some time operated, when our first 
native work on law, which is worthy of the name, was 
written, it came as a treatise on the “Jus FeupaLe.” What 
broke the power of the feudal law, and so modified it that 
it came to suit another form of society, where commerce and 
learning had a place, was the Roman law. 

The Scoto-Norman feudal law which thus reigned _practi- 
cally without a rival till the latter part of the fifteenth 
century, had been, even among feudal laws, an unlearned 
law. In its original home its customs had been written 
down, but there was only a garbled version of them current 
in Scotland, and even it probably was little used, most of 
the barons who administered it being probably unable to 
read. It can hardly be said that a profession of lawyers 
existed. When in this state of matters in the fifteenth 
century, Europe awoke from its long sleep and rebelled 
against authority in Church and State, it was learning— 
ideas and information—that it first sought. It was not till 
the following century that the full awakening took place 
in Scotland. It was then that the thirst for learning 
fairly seized our countrymen. The then newly founded 
universities in Scotland were altogether unable to quench 
it, and our students flocked out of the country. Oxford 
was a famous school of learning in the sixteenth century, 
and occasionally a Scot—such, for example, as Sir Robert 
Spottiswoode, one of the first Presidents of the Court 
of Session—found his way there. But its fame was as 
nothing in any department compared to that of the con- 
tinental universities, old and new. In particular, in law 
it had allowed its school to perish. To the Continent, accord- 
ingly, our scholars turned. It was, indeed, the tradition that 
our students should go there. Ever since Bologna had been 
founded, the Scots who went abroad for study had gone to 
it, or to Pisa, or to some other Italian university, and in 
later times they had frequented the universities of Germany 
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and France. At the beginning of the sixteenth century, the 
crowd which sought instruction abroad was so great that 
there were Scots colleges founded in many foreign universi- 
ties, and notably in Paris. 

As illustrating the extent to which Scotchmen then 
studied abroad, I take from Mr. Aneas Mackay (who has 
done so much for legal and historical literature in Scotland) 
some names of those who, in the beginning of the sixteenth 
century, were studying or teaching in Paris. In Mr. Mackay’s 
“Life of John Major,” an almost forgotten historian, mention 
is made as being in Paris at the same time with him, of George 
Dundas from Lothian, a learned Greek and Latin scholar, 
afterwards Preceptor of the Knights of St. John in Scotland ; 
of Hector Boece, the historian, from Dundee, and three other 
Angus men—Patrick Panther, who became Secretary to 
James LV., writer of most of the “ Epistolee Regum Scotorum ” 
in the reign of that monarch and of his successor; Walter 
Ogilvy, celebrated for his eloquent style; and William Hay, 
schoolfellow of Boece at Dundee, and afterwards his colleague 
and successor in the King’s College of Aberdeen ;—of George 
Hepburn, of the house of Hailes, Abbot of Arbroath; Robert 
Walterson, a co-regent with Major at Paris; David Cranston 
and Ninian Hume, his pupils; Gavin Douglas, afterwards the 
famous Bishop of Dunkeld; Robert Cockburn, afterwards 
Bishop of Ross; and Gavin Dunbar, afterwards Archbishop 
of Glasgow. 

This practice of Scots studying and teaching abroad lasted 
long and was widespread. It was in the fifteenth century 
that it first took large proportions, and it flourished greatly 
in the sixteenth and seventeenth. In the eighteenth it 
began to diminish, and in the present century it has died 
out. More of the names may have still an interest. We 
had a Thomas Dempster, Professor of Humanity in the 
University of Bologna; a Duncan Liddell who taught 
Physic in the University of Helmstadt; a Duncan and a 
Cameron who taught at Saumur; a Donaldson at Sedan; 
Jack and Pitcairne at Leyden; and a Balfour was Princi- 








374 THE JURIDICAL REVIEW. 


pal of the College of Guienne, at Bordeaux. Members 
of the famous Scottish family of Barclay seem to have 
been prominent both as students and teachers. I have 
taken these names as typical Scottish ones almost at random, 
and they are only a few out of numbers which it would 
be hardly possible to estimate. In law it was the prac- 
tice of almost every advocate to study abroad, so much 
so that when in the seventeenth century, Lord President 
Gilmour was made a judge, it is noted that he made a good 
one though he had had no Civil law—“ sine ullo juris civilis 
auxilio, doctissimus raro miraculo;” and when Sandilands 
in the same century was made Professor of Civil Law in 
Aberdeen, it was remarked upon, as strange that one should 
be appointed to teach who had never been out of the country 
studying the law. 

As serving as an introduction to what they were taught 
in law, I shall add only one other name—that of William 
Elfynstone, who studied at Louvain in the earlier part of the 
fifteenth century, somewhere about 1433, soon after its 
university had been founded. It takes us far back to think 
that he must have wandered its streets while its famous 
Hotel de Ville was being built. He had probably been a 
relative of the famous bishop of the same name, who was the 
founder and the first Chancellor of the University of King’s 
College in Aberdeen, for preserved in its Library are still to be 
found his class notes. They are carefully and closely written 
in three thick volumes in small folio, and have obviously 
been extended from rougher notes taken in the class. He 
lived in the times when printing either was not, or was 
enormously scarce, and when to purchase manuscripts needed 
a fortune. Evidently the volumes were to be his future law 
library. The ink is sadly faded since the young student, full 
doubtless of those hopes of which so few are fulfilled, pain- 
fully wrote it, but the most is easily legible. The volumes 
embrace a long course of Roman law, mainly consisting of 
commentaries on the Pandects. Then comes a much 
shorter course of Canon law; and then a short but still 
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considerable course on Feudal law, founded on the Libri 
Feudorum. 

When the youths at the close of the fifteenth and begin- 
ning of the sixteenth centuries flocked to the Continent, to 
return from it to found a learned profession of lawyers in 
Scotland, they found abroad such a profession already in 
existence. In the lay Courts there were educated judges and 
educated pleaders, and it had been in the universities that 
they had obtained their learning. On the Continent, then 
as now, the universities were the centres of legal learning. 
Towards the close of the fifteenth century the light of the 
law burned somewhat dimly in them. They were then in a 
transition state. The famous men of an older school had 
passed away, and the originators of the new school, who were 
to be even more famous, had hardly come into existence. 
There were then few or no lecturers to whom crowds were 
drawn. The interest was not in individuals, it was in the 
universities themselves. In the University of Paris there 
was a large law school, nominally teaching Canon law only— 
Innocent IV. having forbidden the teaching of Civil law 
there—but really teaching that law also on the plea that 
the one law could not be understood without the other. 
Montpellier was then and had been for nearly three centuries 
the great Civil law school of France, law there forming a 
separate university. Orleans, the law school of which was 
about two centuries old, and Bourges, recently founded, 
were the next in importance. On the other side of the Alps, 
Bologna still held its old fame, and there were numerous 
other universities where law was taught. The universities of 
Germany had begun that diligent instruction in law which 
they have ever since continued. 

The professors of the precise period in question not 
having left much mark on the world, what they taught is 
best learned from the books they used. That these books 
were of special interest to Scotsmen may, | think, be 
gathered from the fact that the chief among them found 
their way, mostly in handsome black letter folios, at an early 
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date to the farthest north of its universities. They show 
marks of having been at one time much used, and some few 
of having been afterwards sadly neglected. Under the present 
librarian and library committee, the Law Library of Aberdeen 
University has been rearranged and excellently ordered, and 
I have had the opportunity of examining the books which 
formed the subjects of the instruction given by my pre- 
decessors of some three or four centuries ago. They consist 
partly of texts and partly of commentaries. 

The principal text, far out-weighing in importance all 
others, is the Corpus Juris Civilis of Accursius, dating from 
the beginning of the thirteenth century. In it Accursius, 
who taught in Bologna, had collected the text of so much 
of the four great works of Justinian as was then in use. 
Of the Digest he took nearly the whole, arranging it in 
the now forgotten order of the Vetus, the Infortiatum, 
and the Novum. Of the Institute he gave the whole. 
From the Code he omitted a considerable, and from the 
Novels a large part. To the text of the Civil law he added 
all the glosses of the famous teachers who had preceded 
him. For about three centuries this Corpus Juris Civilis of 
Accursius had superseded all other manuscripts, and _ his 
annotated text was the only one used either in Court or in 
school. The second of the textswas that of the Libri Feudorum, 
dating from the twelfth century, and containing the Feudal 
law of Lombardy as then practised. The third of the texts 
was the Corpus of the Canon law, but of it I am not called 
upon to speak, as its reign for Scotland practically ended 
with the revival of letters. A history of the Canon law in 
Scotland and of the Scottish Ecclesiastical Courts prior to 
the Reformation, with the aid of all modern lights, still 
remains to be written, and I should hope may someday be 
written by one of the accomplished members of the Church 
which still adheres to the faith as it was then received. 

Of the commentators the leading one had been Azo, 
described as “Jure Consultorum facile Princeps,” but his 
day was somewhat past. He, too, was from the thirteenth 
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century, and from Bologna, and was the principal, and one 
of the last, of that older school of lawyers which founded 
mainly on Justinian’s Code. To it Azo devoted the great 
bulk of his attention. He dealt very shortly with the 
Institute. With the remainder of Justinian he hardly dealt 
at all. What he wrote on Feudal law was also brief. After 
him—dating from the fourteenth century—came the bulky 
folios of Bartolus, who taught in several of the Italian 
universities. He is described as the most eminent teacher 
of his time and devoted his somewhat dry commentaries 
almost entirely to the Digest. Following him, came his 
pupil, Baldus, distinguished by the prominence which he 
gave to the Feudal law. Dealing more especially with the 
practice of the Courts, was the Speculum of Durantis who 
taught in the thirteenth century in Modena. One of the 
main authorities on procedure at the time was the “ For- 
mularius Procuratorum Curiae Romanae.” So far the treatises 
were systems more or less general. The time for treatises on 
special topics had hardly come, but some were in use, of 
which I may cite works by Jacobus Petri and Johannes Faber 
of Montpellier, and the works of the Italians, Albericus de 
Rosciate, Paulus de Castro, and Lucas de Penna. Of all the 
names I have given, the last was the only one not intimately 
connected with a university ; and along with him falls to be 
mentioned Nicolas Everardi, President of the Court at 
Malines in the beginning of sixteenth century, whose work, 
“Loci Argumentorum legales,” is appraised by Savigny as a 
precursor of the newer school, being distinguished by its free 
and independent examination of legal principles. I shall 
only mention in addition, those little handbooks of Brocards, 
which students and practitioners apparently had for pocket 
use. Of these works two copies, both in black letter—one of 
them an exceedingly beautiful one, had it only been perfect— 
have found their way to Aberdeen. 

The leading works, it will be observed, were all of Italian 
origin, and the doctrine embodied in them, and taught in the 


schools, was by no means difficult to apprehend. The key- 
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note is struck in the expression that the Roman Civil law is 
the “Lex Generalis Omnium.” Its text was the Corpus 
Juris of Accursius, and thence in true scholastic fashion the 
whole was to be wrought out. As Bruns has pointed out, 
the Corpus Juris formed “a self-contained system, in the 
truth of which, as a ratio script, belief was placed, as in the 
Bible, and as in Aristotle.” Just as outside of the Bible, 
there was no theology ; outside of Aristotle no philosophy ; 
so outside of the Corpus Juris, there was no science of 
law. Outside of it there were only “customs,” more or less 
local, to be accepted by jurists as facts in the case, in the same 
way as they would accept the terms of a written agreement 
which had heen made between the parties. These customs, 
however, they in no way regarded as matter of legal doctrine 
—on the contrary they held that they were to be interpreted, 
controlled, or assisted by the over-weening force of the laws 
of Rome, unchangeable and universal, True it is, that the 
scholastic jurists would readily admit that the Roman law 
was binding no further than its precepts conformed to right 
reason and natural equity; but as they taught that it was in 
itself reason and equity, its binding force was not much 
affected by this limitation. 

Of the way in which the young men, trained abroad, 
practised law on their return, we have a graphic picture by 
Sir John Skene. Himself educated at the University of 
Wittenberg, famous for its connection with Luther, he had, 
with all the intelligence of a cultivated man, directed his 
attention on his return to those old fragments of the native 
law of Scotland, which were then falling into oblivion. 
Actuated by the laudable desire of preserving the vernacular 
he had published a learned edition of their Latin versions. In 
his preface, he regrets his failure, amid the prevailing zeal 
for Roman learning, to secure any attention for them: 
“‘T have never been pleased with the practices of those who 
are daily engaged in the Courts, and who would like to be, 
and to be known as, Jurisconsults. For they consume 
their days and nights in learning the Civil law of the 
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Romans, and give their whole labour to the practising 
of it; and,—neglecting the laws of their fathers,—hold 
in no esteem the law of Scotland which ought to be 
their first care.” He declaims against every lawyer as being 
“in externis, domesticus, in domesticis peregrinus,” and 
proclaims himself as one who would thoroughly examine the 
Scottish jurisprudence, and do something more than merely 
compare it with the Roman Civil law, and point out what 
they had in common and wherein they differed. All in vain. 
There was not material in the native fragments from which 
to elaborate a system of law, in less time than centuries ; 
and the Scots could not wait. They needed for their 
new Court of Session — free from clerical and feudal 
influences—a system which could at once be set in motion. 
And so the Roman law triumphed. Even the statutes called 
it the “Common Law.” In the rising universities only the 
law of the Ceesars and the Church was taught. The law 
literature which arose, was saturated with it. 

The turning point between the new and the old systems 
is Sir Thomas Craig’s “Jus Feudale,” written about 1600. 
He, like good Sir John Skene, was anxious to preserve the 
old law of his country, but he had been educated in Paris, 
having spent some six years in the University there, under 
the teaching of a great Civilian, Balduinus, and the spirit of 
the age was too strong for him. Recognising that as admin- 
istered in his day, the law was made up of three elements, 
the Feudal, the Civil, and the Canon, it is the first which he 
is to treat as the principal. Roman law, he rightly points 
out, has no other authority in Scotland, that in so far as it is 
congruous with the laws of Nature and with right reason. 
But he goes on, “ Apud nos scriptarum legum maxima inopia, 
et naturaliter in pleris-que negotiis jus civile sequimur.” And 
then he adds: “‘ Et ut vere dicam, in rebus omnibus nostris, 
et circa omnes res, hoc jus civile ita diffunditur, ut nulla fere 
quaestio, nulla facti species occurrat, in quo ejus vis et usus 
singularis non appareat manifeste: in foro sive judiciis, 
quoties quid arduum occurrit, ejus solutio inde petenda est.” 
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His own practice conforms to this. Nominally expounding 
feudal law, I think there is hardly a paragraph in his 
handsome folio in which he does not lay under contribution 
some Civilian, ancient or of the Middle Age. Modestinus 
and the Theodosian Code are brought in as authorities in the 
discussion of wadsets and sasines. And so it went on 
throughout the century which he began. Sir George 
Mackenzie, speaking of the Scottish lawyers of that century, 
reminds us that “sine eximia jurisprudentia, causidicus est 
inermis miles, ejusque oratio sonus vacuus.” What he 
understands by the highest jurisprudence, a sentence which 
follows, explains: “Terat frequenti manu, Corpus juris 
civilis, verae eloquentiae et justitiae, purum, putum fontem, 
ejusque glossam et commentatores omnibus aliis preferat.” 
The literature which has survived fully confirms this. 
Excluding — though they show the Roman influence on 
almost every page—the books of “ Practicks” such as those 
of Spottiswoode and Hope, as not being systematic treatises, 
the next work of importance after Craig’s, is Sir George 
Mackenzie’s “ Institutions of the Law of Scotland,” written 
somewhere about 1690. Educated in law at Bourges, he 
became one of the most eminent lawyers of his day, having 
had a long term of the office of Lord Advocate, and his work 
was for long a popular handbook. He treats the law in the 
order of Justinian’s Institute. He explains that our munici- 
pal laws come from four sources—the Civil law of the 
Romans, the Canon law, and our native law, written and 
unwritten. Of the first he says that: “As this Civil law 
is much respected generally, so it has great influence in 
Scotland, except where our own express laws or customs 
have receded from it.” Of the Canon law, he says, it is 
much respected in what relates to conscience and ecclesi- 
astical rights. In our written law he puts first the statutes 
which were then coming to be of at least perceptible bulk ; 
then the orders of the Supreme Court and the old books 
of our law, collected by Skene, some of which he 
says are now very much abrogated by custom. The 
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unwritten law, he says, comprehends the course of 
decisions pronounced by the Courts of Law, and our 
ancient customs. The decisions were then growing to 
be a considerable mass. With the earliest revival of letters, 
the decisions in Scotland had begun to be recorded, but the 
fifteenth century reports record only parties and the decrees, 
and give no trace of doctrine. The decisions of the sixteenth 
and seventeenth centuries give glimpses of jurisprudence. 
That they were throughout embodied in the language of the 
Roman law, and permeated by Roman ideas, is plain both 
from the inspection of what have been preserved, and from 
the very nature of things, because there was then no other 
language or ideas which jurists could by possibility use. 

The literature of the seventeenth century closes with the 
great work of Lord Stair. Though Stair was “college bred ” 
and had lived for some time in Holland, he did not receive 
the legal education of his time, but was partly soldier, 
statesman and philosopher. His accession to the ranks 
of those who attribute importance to Roman law, is of 
special weight. It is the most valuable tribute we have to 
the spirit of the times. He points out the footing on which 
it is received, not “as a law binding for its authority, yet as 
being, as a rule, followed for its equity.” In this respect, he 
places it on an equal footing with the Feudal laws, and with 
the Canon, which is a noteworthy proceeding inasmuch as 
we know that our law of fixed property comes from the 
former, and our law of marriage and legitimacy from the 
latter. ‘Therefore, these (especially the Civil law) have 
great weight with us, namely, in cases where a custom has 
not been formed. But none of these laws have with us the 
authority of law, and are therefore only received according 
to their equity and expediency, secundum bonum et aequum.” 
To get what this fully means when said by Stair, the context 
must be read. He evidently uses “law” here as equivalent 
to written or statute law, and in another passage he treats 
the bonwm et aequum as the original foundation of the whole 
case law of Scotland. Stair’s treatise shows practically 
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the extent to which he founded on Roman law. As a presi- 
dent of the Court of Session, he makes a full use of its 
recorded decisions, and he is the first to do so, but he founds 
extensively on the law of Rome. The whole law of 
obligations in his work may be said to be taken bodily 
from it. 

Throughout the eighteenth century, the influence of the 
Roman law continued, and until towards the close, it domi- 
nated the law. The typical works of the century are the 
monumental works of Lord Bankton and Erskine, the first 
published towards the middle of the century, and the latter 
towards its end. Bankton says, “our judges ought to direct 
themselves by the Civil and Canon laws, as a rule where our 
own statutes and customs fail, or where the question—though 
concerning a feudal subject—is not decided by our feudal 
customs. In such cases the Civil law most commonly 
takes place, unless we have entirely rejected it in mat- 
ters of that kind. Thus, for example, it were absurd to 
argue from the Civil law, in favour of adoption, of slavery, 
and other matters, which are entirely abolished by universal 
custom of nations.” Then he points out the very limited 
field in which it is permissible to quote Canon law. His 
work is throughout written on these principles. Even the 
Roman-Dutch lawyers of his period hardly make a more 
liberal use of Roman law than he does. His concluding title 
is an extensive and elaborate commentary on the title in the 
Pandects, “‘ De Diversis Regulis Juris Antiqui”—a curious 
finish, as we should now think, to a treatise on Scots 
law. Though not so great a lawyer as Stair, he has been, 
I think, somewhat unjustly neglected in comparison with other 
Institutional Writers. The cause of this it is somewhat difh- 
cult to find. It is not to be found in his work, which, in so 
far as one can now test it, was wonderfully accurate. 
Possibly it is due to a tradition about personal peculiarities. 
Possibly it is also due to his having been before his time in 
considering the law of England as worthy of attention. But 
whatever his precise rank, it is beyond dispute that he was a 
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writer by no means of low authority. As illustrative of the 
tendency of his times, his weight cannot be disputed. 
Erskine is an interesting authority. He wrote both his 
greater and his smaller work in the order of Justinian’s 
Institute. His greater work consisting of the lectures which 
he delivered in the University of Edinburgh, he naturally 
made them as lucid and accurate as he could. In this he was 
remarkably successful. Nevertheless, he commences his dis- 
cussion of the authority of the Roman law by an observation 
which is hardly justified. He observes that ‘Sir George 
Mackenzie considers the Roman law as the written law of 
Scotland; Lord Stair, on the other hand, rejects its authority.” 
These propositions seem to me, neither of them, to be true. 
His reference to Mackenzie is to the passage quoted by me 
above, and there Mackenzie certainly does not put Roman as 
the written law of Scotland. Stair, on the other hand, does 
not reject its authority. He says it is not “law,” but the con- 
text shows that he means that it is not part of our written law, 
and he admits its weight so far as it is consistent with what 
is bonwn et aequum, which is the most he does for any law 
which is not statute or ancient local custom. Erskine, how- 
ever, without pretending to give an opinion whether Mackenzie 
or Stair is right in the views he attributes to them, goes on 
to give his own view, and it does not substantially differ from 
what, as I think, they truly held. ‘“ Great weight,” he says, 
“is to be laid on the Roman law in all cases not fixed by 
statute or custom; and in which the genius of our law will 
suffer us to apply it.” The meaning of the latter clause, it is 
not quite easy to gather. The speaking of the law of Scotland 
as having a ‘‘ genius” is new, but it expresses a truth. Our 
law was beginning to be something distinct. It was now 
embodied in a mass of decisions of somewhat unwieldy bulk, 
and the judges were getting jealous of their decisions being 
impugned. Many decisions had been founded on notions of 
Roman law which were inaccurate, and the judges were 
coming to refuse to have their grounds re-examined. The 
invocation of the “ genius” of the law was probably useful 
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in preventing them from being challenged. Erskine’s 
authorities are the statutes, case law, the works of his 
predecessors, and Roman law. In the latter he confines 
himself almost entirely to the quotation of original texts, 
but he quotes them sometimes several times on a_ page, 
and uses them extensively as settling what our law is. If 
anyone wishes to compare the copious use which a teacher 
in Scotland during last century required to make of the 
Roman law, with the almost entire neglect of it which an 
English teacher, at the same period, could permit to himself, 
he cannot do better than compare Erskine with Blackstone. 
The Institutional Writers are: the main, and almost the 
only authorities we have as to the weight to be given to 
Roman law. The judges teach more by example than by 
precept. During the reign of Roman law the opinions of the 
judges were still kept sacred from the reporters, and came 
only incidentally to light. Of legal writings the older 
Scottish judges gave little to the world. Sometimes they 
seem in their younger days to have written on Roman law, 
and in particular Sir Thomas Hope wrote a commentary on 
the eighteenth to the twenty-fourth books of the Digests. 
Lord Kaimes was one of the most distinguished of the judges 
who contributed to literature. He wrote during the third 
quarter of last century. It had not, when he wrote, occurred 
to men to make any serious question about the authority of 
Roman law, and he has almost nothing about it. One can 
see that his view is still substantially that of Craig, that 
Roman law is to be adopted so far as it concurs with right 
reason and natural justice, and consists with our customs and 
statutes. ‘Our law,” he says, “is grafted on that of old 
Rome,” and he complains strongly of the way in which 
Roman law is taught, both at home and abroad. It is made 
the first stage, he says, in law education among Scottish 
lawyers, and yet with the single exception of the well-known 
John Millar, Professor of Roman Law in the College of 
Glasgow, it is—though illustrious for its equitable rules, 
and affording great scope for acute reasoning—seldom taught 




















THE RECEPTION OF THE ROMAN LAW IN SCOTLAND. 385 


by any professor with a view to improving the reasoning 
faculty. “Its rules of equity ought to be sedulously 
illustrated as the corner stone of law,” but of what use is it, 
he asks, to treat of thousands of particulars which have no 
relation to any modern law? “Is it surprising that the 
Roman law, so taught, is held to be a dry and fatiguing 
study?” But it is not of the Roman law itself that he 
complains, only of its irrational and uncritical teaching. 
Elsewhere he speaks of “our writers, who follow implicitly 
their masters—the writers on the Roman law.” He himself 
constantly uses Roman law phraseology—as when he divides 
contracts into those bonae fidei and stricti guris—even when 
that phraseology corresponds to no modern ideas. In dealing 
with equity, he assumes, as a proposition needing no argu- 
ment to support it, that every equitable remedy which the 
Roman Praetor could give, could be given by the Court 
of Session. The Praetorian Restitutio in Integrum, the 
condictio indebiti, the condictio sine causa, and that ob 
uyustam causam, he holds, for example, to be settled by the 
mere reference to the original Roman texts to be competent 
in our Courts, wherever the necessary facts arise. The way 
in which Kaimes treats of the Scottish Equity jurisdiction 
shows that he was simply repeating the received opinion of 
the time as to its competency. The change made on the old 
Scottish formal law by the sudden introduction of the whole 
equity system of the Roman law may be conceived. In a 
single generation it must have made a greater change on the 
face of Scottish law, than could have been effected without it 
incenturies. I confess I hardly know whether Kaimes meant 
himself to be taken seriously in a passage where he seems to 
attribute the reception of the Roman law in Scotland, to the 
fondness of the Scots for innovations. 

Beyond Kaimes, we can hardly get any light from the 
judges. The collectors of the decisions which ultimately threw 
Roman law into the background, collected unconscious of the 
effect they were to produce. They filled their pages with 
quotations from the Corpus Juris and the Civilians, and they 
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seemed to think the references to them quite as natural as 
those to statutes or to earlier decisions; but of the opinions 
which influenced the judges we usually get nothing except 
what we can infer from the argument submitted to them. 
When judges’ opinions came occasionally to be preserved, we 
sometimes have a word on the weight due to Roman law. 
For example, Lord Braxfield in one case, though adopting a 
principle from the Roman law and following it, declines to 
follow it in every detail for the reason that “the subtilties of 
the civil law have not been received among us.” The case 
is the more interesting because Lord Braxfield had changed 
his view on it. When he first considered it he followed the 
Roman law implicitiy, “subtilty” included. In reconsider- 
ing it he took a suggestion from Lord Gardenston, who 
warned the judges that “in applying the principles of the 
civil law” they were not to “depart from the sense of the 
civil law.” The matter treated was a question not of the 
authority of Roman law but of its rational application. The 
same Lord Gardenston gives an exposition of the elements 
from which the Scottish Common law was made up, which 
shows how free they considered their hands to be.(a) In the 
older decisions I have found a few other references to the 
authority to be given to Roman law, but they are too unim- 
portant to quote. 

The true teaching of the judges is to be found in 
the practice of the Courts. The Dictionary of Decisions 
is the best monument to the share which the Roman 
law had in the formation of the law of Scotland. The 
very arrangement of the book, with its titles taken in the 
great majority of cases straight from the Civilians, speaks to 
it. And when particular decisions are read, with the fre- 
quent brocards interspersed in the argument, the citations 





(a) Speaking in 1773, he said : “The sources of our Common law are—first, 
usages and established consuetude ; second, Feudal law ; third, Civil law, in so 
far as received with us; fourth, every apparent principle of justice which has 
been received by the other civilised nations of Europe.” In the Dictionary, 
references to the decisions of the French and Dutch Courts are not infrequent. 
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as from Institute, Digest, Code, and Novel, the references to 
ns the now forgotten Civilians, to the once famous Continental 
pt j teachers, one remembers that Scotland was not then legally 
n. isolated, but found materials for its law where the rest of 
ve Europe was content to search them. The nearer the decision 
v. is to the date of the Reception, the more absolute, as a rule, 
a is the reliance on Roman authority. Thus in 1583 a case 
i0 was settled in the law of arbitration upon the sole authority 
of of Bartolus. As time went on the citations are partly 
e toman, partly native. Thus in 1714, in a case on the law 

of carrier, the authorities quoted are six texts from the 
e Corpus Juris, four Civilians, Stair’s Institute, and two Court 
of Session cases. The strongest part of the evidence of the 
) Dictionary is the negative. No one can profess to know 
everything which is in the many massive volumes of the 
Dictionary, but never once have I noticed the argument that 


it was out of place to quote Roman law. Even statutes— 
e.g., the prescription statutes—were interpreted by its light, 
and though well established local custom was not to be 
altered, its application also was ruled by Roman illustrations. 
On every question which was open it was relevant to argue 
from Roman law, and the dispute invariably is not as to its 
applicability, but as to what was the true meaning of the 
Roman texts, and how their sense should be made to corres- 
pond with the facts of the modern case. The decisions show 
us how, without any profession of doing anything except 
what was fair and reasonable, an exact parallel came about, 
and the Roman law was used with reference to the native 
in the same way as in Rome centuries before, the Jus 
Honorarium had been used with reference to the Jus Quiritium 
—‘“‘adjuvandi, supplendi, corrigendi, gratia.” 

The native sources of information which I have now dealt 
with are about all which are available. From foreign observers 
it is not possible to expect much. The Scottish youths 
who went abroad went to gain information, and had noth- 
ing to impart about their own country, which the Continent 
would have appreciated. The tone of the universities and of 
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the learned legal professions, was that outside of Roman law 
there was nothing to be learned, and the time had not come 
for learned enquiry into the systems which in Middle and 
Northern Europe had preceded its reception. Only once does 
the law in Scotland seem to have interested an observer from 
the outside. About the middle of the seventeenth century 
Sir Arthur Duck wrote his well-known treatise, “De Usu et 
Authoritate Juris Civilis Romanorum in Dominiis Principum 
Christianorum.” He was an advocate in Doctors’ Commons, 
and was connected with the Courts of Justice in London as a 
Master of Chancery. He appears also to have kept up an 
intimate connection with the University of Oxford, and 
he got great assistance from the elder Gerard Langbaine, 
Provost of King’s College, who had tried to resuscitate 
the teaching of Roman law. The interest of the enquiry 
occurred to Duck, because his avocations as a lawyer brought 
him to some extent into contact with Roman law. To 
most Englishmen his enquiry would have seemed useless ; to 
most continental writers, superfluous. His work was pub- 
lished in London in 1653, and was pirated in the following 
year by the Elzevirs, who took much credit to themselves for 
giving to it a European reputation. Duck appears to have 
been a man of learning, of unexampled industry, and of 
acute powers of observation. After treating generally of the 
Canon, Feudal and Roman laws, he goes over each European 
country, and gives exactly the position ceded in it to Roman 
law. He deals with the abortive attempts to introduce 
Roman law into England and Ireland, and then takes up 
the case of Scotland. What he says about Scotland is 
specially deserving of attention, because he was not altogether 
a stranger, having been in Edinburgh in connection with 
some business mission. He begins with a careful study of 
the history of Scotland, using fully all the authorities avail- 
able to him, narrating without personally adopting the 
conclusion of the native writers that the Scottish princes had 
never owed allegiance to any foreign potentate, and con- 
curring with the Scottish writers that in the more recent 
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times their jurists had certainly never been under the 
authority of the Roman Emperor or of anyone else out of 
Scotland. Coming to our Municipal law he points out that at 
first it consisted of the customs of Scotland (Consuetudines 
Scotiae) and of certain statutes, and that the former were con- 
tained in the Regiam Majestatem. ‘‘ After this Municipal law 
of Scotland,” he continues, “the Scots apply the authority 
of the Civil law of the Romans; since John Skene testifies 
that the Scots had borrowed from the Civil law their judicial 
forms of process and pleadings, and most of their other rules 
in Municipal law. The Glosses on the written laws of 
Scotland,” he adds, “are all prompted by the Civil law of the 
Romans. In those things which in the written laws of 
Scotland are laid down contrary to the Civil law of the 
Romans, the Civil law yields ; but where the Municipal law is 
defective, and in omitted cases, the judges among the Scots 
are not left to follow their own arbitrary opinion, but are 
hound to judge according to the Roman law. And accord- 
ingly this opinion has prevailed among foreign nations that 
the English settle law suits solely according to their own law, 
but that the Scots, like the other nations of Europe, use the 
Roman law.” 

Such was the position assigned to the Roman law in 
Scotland. It remains to me to show that its reception 
with us was of the same character as its reception in the 
other countries in Europe. It is needless to go over every 
country—one will suffice as a type of the others. I take 
the country where its reception was least to be expected, 
Germany, where it was received among a people more 
Teutonic than ourselves. German jurists distinguish between 
the theoretical and the practical reception of the Roman 
law. The former dates back in a dreamy, mythical fashion 
to the time when the German Emperors claimed to be 
Emperors of the Holy Roman Empire, and to inherit in 
this way the sovereignty of the Empire of the West. This 
theoretical reception remained with little or no result upon 
the law. The practical reception is thus described by 
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Windscheid: “Roman law came to be of authority in 
Germany through no act of legislation; but through usage, 
and more particularly not through the usage of the people, 
but through the usage of the jurists, who made the Roman 
law the foundation of their legal arguments and opinions. 
The jurists were led to do this by the overwhelming intel- 
lectual power with which the Roman law encountered them. 
Roman law was in contrast to the native law, both in form 
and substance, so much more complete, that it appeared to 
them not as a law, but as the law. The German jurists, 
in bringing Roman law into use, followed the same tendency 
which governed their entire time, the tendency to yield to 
the resistless might of the ancient culture which had been 
rescued from the forgotten.” Windscheid adds that it 
was already no novelty when, in 1495, the newly founded 
Imperial Court had, among other things, its attention 
drawn to the Roman law, then called the ‘“‘common law,” 
that is, the law common to the world. By the middle of 
the sixteenth century the reception of the Roman law in 
Germany was complete. What had preceded the Civil law 
in Germany was the same as what had preceded it with us— 
local customs, Feudal law, and Canon law. Windscheid’s 
conclusions as to the weight of Roman law in Germany, 
correspond so exactly with the older views entertained as to 
it in Scotland, that I again quote :— 

“More precisely stated, the authority of Roman law in 
Germany rests upon the following principles :— 

1. ‘ Roman law does not govern in Germany as absolute, 
but as subsidiary common law—ze., it does not exclude 
provisions to the contrary by special laws; it rules only 
where special provisions do not oppose. 

2. “Roman law is received only in the form in which it 
was embodied in the Codification of Justinian, and the 
teaching of the school of Bologna. 

3. “In this form, Roman law has been received as a 
whole. It is not necessary to maintain that every proposi- 
tion in it is to be followed; only, that each proposition 
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in is to be followed in so far as grounds to the contrary do 
ge, | not appear. 
le, 4, “Roman law does not reign in Germany unmodified. 
an The modifications which it receives come from three sources— 
ns, Canon law, Imperial legislation, and the German Customary 
el- : law.” 
m. The substantial agreement between these views and those 
‘m of our Institutional Writers is at once apparent. In neither 
to case is there any question of statute, or of regarding the 
Ss, Roman as written law. If anyone is inclined to lay weight 
Ly | on the old Imperial idea as influencing the practical intro- 
tO duction in Germany, I refer him to Roman-Dutch law, and 
n 4 the case of Holland where this idea could not have aided. 
it The only real difference between our case and that of 
Germany is that the views which led to the reception of the 
n Roman law in Germany prevail to this day, while with us 
‘ they have for nearly a century fallen into oblivion. 
f Already, in the middle of last century one can detect in 
the writings of Kaimes a certain impatience with Roman 
law. It is not till the end of the century that we find 


a distinct change in the tone of legal writers, and in 
the practice of the Courts. Hume—about 1790—speaks of 
the law of Rome as one “which some may think deserving 
of notice, not only as being the law of a great and a 
civilised people, but even as having pretensions to some 
sort of authority in our Courts.” He then proceeds to 
belittle it as having never attained to a binding authority 
“like that of our own customs or statutes,” and as being a 
thing of the past. It never, he says, “came to be in any 
other sense our law, than as it was long ago, in particular 
matters, made a rule of judgment, and thus incorporated into 
our Common law by the decisions of our Courts, or further 
than it is agreeable to equity and reason, or suitable to our 
situation and analogous to the rest of our system.” The 
Scottish lawyer evidently now felt himself strong enough to 
kick down the ladder by which Scottish law had risen. 
Writing about the same time, a more obscure but equally 
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well-informed writer, Mr. Robert Bell, W.S., after speaking 
of the native sources of our law, observes that “the Civil 
law, the other great source of our jurisprudence, is now 
reduced to that place which it always ought to have held; 
it serves only to enrich the pleading of the lawyer, or by its 
wisdom to aid the decision of the judge.” Not less signifi- 
cant is the silence of the other writers. Walter Ross, most 
learned of conveyancers, has nothing to say about it, and 
when we come to the writers of the present century of whom 
George Joseph Bell may be taken as the leader, we find that, 
though he retains Roman divisions of his subject, Roman 
phrases, and ideas, he accepts them as matters of course, as 
things that have been incorporated, as parts of a chapter 
which has been closed. Equally marked is the change in the 
practice of the Courts which begun about the last quarter of 
last century. References to the Civil law in argument 
become rarer and rarer. First, the references to the Civilians 
fall away. From being normal, they become exceptional, 
and finally at the present day they have disappeared. The 
last case in which I can remember a complete and thorough 
examination of the doctrines of the Civilians taking place 
was in 1861.(a) Quotations from the original Roman texts 
have continued to be made till a later period, and even at 
the present day they are sometimes made, and when a proper 
apology is given for their intrusion, I believe they are still 
taken cautiously into consideration. 

The causes of the passing of the Roman law from 
the field of living Scottish law are not difficult to find. 
It is useless to attribute it to the neglect of the study, 
and to the stopping of the practice of our young Scots 
studying abroad. It is true that since the time during last 
century when Duncan Forbes, of Culloden, afterwards Lord 
President, studied at Leyden, and another, President Robert 
Dundas, of Arniston, studied at Utrecht, the resort abroad 
has grown rarer and rarer, till in the latter half of the 





(a) Purvis, 1861, 23 D. 813. 
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present century it has almost ceased. David Irving, the 
learned librarian of the Advocates’ Library, writing in 
1833, says that in his day there were still advocates in 
the House who had completed their education in Leyden, 
Utrecht, and Gottingen. Even yet a stray advocate may 
be found, who has studied in Berlin or Heidelberg. 
But as a practice foreign study has died out, and that, not 
because there was adequate provision for the study of Roman 
law in this country, but because its study was no longer all- 
important. From being the only law that deserved study, 
it had come to be merely the introduction to a mass of law 
of greater practical importance. Much of the change is due 
to English influence. After the Union, the Supreme Court 
of Appeal was comprised of judges to whom the Civil 
law was strange, and who could not be got to understand 
why importance should be attached to it. They attached 
some importance to the native Scottish precedents, and when 
these failed, their minds were so constituted that consciously 
or unconsciously they resorted to the analogies supplied by 
the English Common law and equity. This cause un- 
questionably operated strongly, and it is free for the Scottish 
lawyer to speculate, that had there been no union, Scottish 
law would have gone on to incorporate more and more of 
Roman law, after continental models, and would have ended as 
they have done, by this time in codification. But the English 
influence was aided by another circumstance, and possibly 
the passing of the Roman law was due largely to the 
fact that the purpose of its introduction had been served. 
A mass of native case law had been formed, and it became 
of more consequence to develop the law consistently with 
it than to introduce new principles. The Commercial law 
had also to be developed, and in dealing with it, what was 
needed was to develop it in accordance with the customs 
and ideas of merchants; and concerning these no new 
help could be got from Roman law. Lastly, the body of 
Statute law had grown, and the practice of reading into 


it, where it was silent, rules of interpretation from other 
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laws was seen to be irregular. But past and gone, as 
the Roman law is as a living source of authority, it has left 
its imprint so broad and deep over our whole legal institu- 
tions, that no changes can ever eradicate it, and that its 
study for the lawyer who wishes to understand our law, and 
to practise it intelligently, is as important as ever. Accord- 
ing to the modern view a philosophy which is ignorant of 
facts is barren, and it is as idle to attempt to understand 
legal principle apart from its history, as it would be, apart 
from history, to attempt to understand the British Constitu- 
tion. In the history of Scottish law, the introduction of 
the Roman element is the leading feature. 


J. Dove Witson. 























EMPLOYERS’ LIABILITY ON THE CONTINENT. 
II. 


THE Basis oF LIABILITY. 


W* are now in a position to take a survey of the law in 
German-speaking countries, and to endeavour to answer 
the question— What are the grounds for the master’s liability 
for the acts of his servants? It will be at once evident that it 
is by no means easy to do so. Various grounds have already 
been given, differing with the different kinds of responsibility. 
The law is still in a state of development, in a state of tran- 
sition ; the changes which are being effected by the Courts do 
not proceed on a uniform principle, and to produce the same 
result different reasons are often given. 

This much is clear, there has been and still is a conflict 
between those who defend the old and narrow theory of culpa 
in eligendo, custodiendo or inspiciendo, and those who desire 
a development of law on wider principles, which are, as they 
contend, more in accord with the modern requirements of 
commercial life. 

Legislation has dealt with this topic in a piece-meal 
manner. Railways, carriers, certain large businesses, have 
been selected and placed on a different footing, and even 
these undertakings are not all placed on the same basis. 

The German legislature has, it is true, taken an important 
step towards laying down a general principle, but that pro- 
ceeds on the old lines of the culpa in eligendo. 

The theory of subjective liability which underlies the culpa 
in eligendo view has certainly not sufficed for modern times, 
and cannot, from the German standpoint, be appealed to in 
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order to justify the modern extensions of liability imposed on 
juristic persons. It was doubtless this difficulty which lay at 
the root of the movement, which ended in the passing of the 
German Law of June, 1871, though, as we have seen, the 
Austrian Courts were arriving at a solution of the problem 
from another side. 

In connection with this point, the view of Dr. Gierke, in 
his famous work on German Company Law, is of great interest 
(‘Die Genossenschaftstheorie und die deutsche Rechtsprec- 
hung,” pp. 801-803). A juristic person being a creation of 
the law can act only through physical agents. In the sphere 
of contract law there is no doubt but that such a body is 
bound by the acts of its representatives, even where they are 
guilty of fraud. The liability to make compensation for 
injuries is as incumbent on a corporation as on individuals, 
both as regards contracts and delicts. ‘A liability to make 
compensation for the faults of others falls on a body of per- 
sons exactly in the same circumstances as on individuals. 
Consequently a juristic person must answer for the deceit or 
carelessness of its representatives in executing a contract.” 

GIERKE’S view appears to be this, that the origin of the 
liability lies in the family tie—z.e., is the effluence of a 
peculiar personal bond. This responsibility has been con- 
tinued even though the relationship is now attributable to 
contract, though may we see in his statement a reference to 
the supposed inequality of the contracting parties and a sug- 
gestion that the relationship is contractual in little more than 
name? This principle cannot be said to hold good to-day 
for the modern huge commercial undertakings; though it 
may still to some extent be said to exist in domestic life. In 
these great enterprises servants have often been looked upon 
as mere tools, and injuries caused by them viewed in the 
same light as defects in the machinery. This view has been 
adopted by many lawyers, though perhaps on insufficient 
grounds, and though in its inception the liability may have 
had the suggested origin (cp. Brunner’s Deutsche Rechtge- 
schichte, i. sec. 12), it is impossible to compare the old 
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family with the paterfamilias at its head with the modern 
factory system, or large undertakings such as railway 


companies. 

LoENiNG follows a very different line of thought (“ Die 
Haftung das Staates aus rechtswidrigen Handlungen seiner 
Beamten,” p. 89). His argument is shortly this: “The 
great businesses of modern times are mostly carried on by joint- 
stock companies. To make one of the employés responsible 
for injuries caused in the work would be an injustice, 
not, however, because the wrong-doer is a man of straw, and 
cannot pay, for it may well happen that the business itself 
is being carried on at a loss. The real reason is that such 
businesses, carried on as they are in the interests of private 
individuals, carry risks which cannot be avoided by the 
exercise of even the greatest care, and in which the slightest 
mistake may have the most dangerous results. The com- 
munity which allows the existence of these businesses 
demands in the interest of the public that all injuries to 
themselves should fall on the undertaking; this responsi- 
bility is a part of the common cost of the undertaking, and the 
entrepreneurs must make provision for it accordingly. In 
the business itself is no wrong, for it is not unlawful, but 
there is danger in it. The community which allows such 
dangerous businesses can, and must, demand that he who 
undertakes them shall take the risk. It must make him liable 
to make compensation for the injury. The guarantee 
imposed on them belongs to the common cost of the under- 
taking” (p. 89). 

Dr. STEINBACH in referring to this view in his work, to 
which reference has been frequently made, remarks that 
Loening’s view, in his opinion, has a large amount of truth, 
though it does not satisfactorily explain the reason why 
numerous small but dangerous businesses are still left to 
the culpa in eligendo theory. In the earlier part of his 
essay, in dealing with the class of cases which comes under 
discussion in England under the maxim, “ Sic uteve tuo ut 
alienum non ledas,” he has contended for the application of 
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such a principle in German law, and has shown that, as a 
rule, where anyone dealt with his property in any way 
particularly dangerous or unusual to the district, he was 
bound to make compensation to adjoining owners for any 
loss they sustained. 

In the “Rapport fait au tribunat,” on Article 1384, it 
was said, “ Nest ce pas en effet le service dont le maitre 
profite, qui a produit le mal qu'on le condamne a réparer?” 
In other words, the maxim of Ulpian, “ Ex qua persona quis 
lucrum capit ejus factum praestare debet” (Ulp. i. 149, D. 
de regulis juris) is appealed to. 

This is the principle, says Dr. Steinbach, which at bottom 
underlies the modern Austrian development, “ qui sentit 
commodum sentire debet et onus.” The modern German 
and Austrian insurance legislation, he contends, bears out 
this view, and in many cases masters have voluntarily made 
provision for the injuries caused to their workmen on a scale 
far exceeding the requirements of this legislation. The 
premiums paid by the masters are treated as part of the cost 
of production, and the price of the articles manufactured or 
produced is fixed accordingly, the premiums being in reality 
paid by the purchaser, or by reduced wages of the workman. 
Provision against accidents to workmen being therefore taken 
into account in calculating the cost of an undertaking, this 
argument might with equal force apply to injuries inflicted 
on third persons by servants in the scope of their employ- 
ment. In special cases—mines, factories, &e.—as has been 
already seen, the principle of absolute liability has been 
adopted, and this principle might well be extended and 
applied as a general rule (p. 61). 

Another argument which he adduces on behalf of this 
contention is the case of England and her daughter States 
and France. When great commercial nations, such as these, 
adopt the wide principles of liability of the English common 
law, and Article 1384 of the Code Civil, this, he urges, is in 
itself one of the strongest arguments for his contention. 
Servants are very much like tools, which the employer uses 
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for his own advantage ; if in using them loss is incurred, that 
is a risk to be considered by the employer and provided 
against. The question whether profit or loss accrues to him 
from his undertaking is beside the point ; he carries on the 
business with a view to profit, and the mere existence of that 
business creates the risk (p. 63). 

It is clear from what has gone before that this is merely 
an aspiration. The German law has by no means gone as 
far as Dr. Steinbach would wish. The Austrian Courts, it is 
true, are approximating more nearly to it than the German ; 
but in neither country has the general principle of Article 
1384 of the Code Civil found acceptance. 

Another point which appears to have been of great 
influence in assisting a solution of the question is the relative 
position of the parties. It is clear that, especially as regards 
the larger undertakings, the fact that they are wealthy and 
important organisations, that their servants as a rule are men 
of straw, that to leave a person who has been injured toa 
remedy against the servant only would be to leave him 
without a remedy at all, was by no means absent from the 
minds of the legislators and judges in both Germany and 
Austria. The feeling that a remedy which is insubstantial 
is no remedy, and that somebody ought to suffer for the 
injury, ends in that somebody being the master (Pollock, 
“ Employers’ Liability”). The notorious ill-odour of railway 
companies in England and America in Courts of law is cited 
by some of the writers on this subject as some sort of reason 
for the position taken up by their Courts. This necessity for 
a solvent defendant has doubtless had its influence, but the 
difficulty of bringing the evil home to any special person has 
gone along with it. 

The reasons why in Germany certain business under- 
takings were selected for special legislation, as given in the 
memorial for the law of June, 1871, cited above, are: ‘‘ The 
greatness of the danger connected with railway undertakings, 
and the confidence which the public is bound to repose in 
them, &c., imposes on them the greatest degree of liability.” 
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The greater the danger the greater the responsibility. These 
great undertakings (though not necessarily so dangerous as 
many smaller ones), with their machinery, engines, plant, 
and numerous employés, all working together like some vast 
machine, cause the individuals employed to lose their 
individuality, and to become mere tools. Persons who are 
brought into contact with such undertakings find themselves 
in a powerless condition. Feeling themselves to be so power- 
less, they, acting through the Legislature, had, for their own 
protection, therefore imposed on such undertakings absolute 
responsibility for everything they may do. “It is,” says 
Steinbach, ‘a quite comprehensible feeling which compels us 
to impose a liability on those with regard to whom we feel 
powerless for doing or not doing things to our detriment ” 
(p. 64). 

This reasoning also to a great extent will explain why 
small but dangerous undertakings were not comprised within 
this law. There is not the feeling of utter helplessness on 
the part of the individual which exists in the former case ; he 
feels more on an equal footing with the individual, and so 
can look after his own interests. 

If the question is examined closely it will be seen that 
the real reason, which has actuated the making of this 
distinction, is similar to that which underlies nearly all the 
modern continental legislation on the subject—viz., that of 
professional risk (risque professionel). It is true that in 
this case it is only the question of injury to a third person 
that is being discussed, but the laws in question are general, 
they include also injuries to workmen engaged in these 
undertakings, and, in fact, appear to a great extent to have 
been passed chiefly in their interest. 

“C’est dans la grande industrie, ou dans les entreprises 
analogues, ou dans celles & qui l’emploi des forces élément- 
aires comme moteur communique un caractere particulier de 
danger, c’est dans ces industries seules que le risque profes- 
sionel peut étre légitimement reconnu ” (Duché, p. 38). 
“Votre commission... a pensé qu'un fait nouveau 
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résultant des transformations de l’outillage et des nécessités 
de la proclamation auxquelles nul ne peut se soustraire, 
ouvriers ou patrons, il y avait lieu d’introduire dans notre 
législation, sous le nom de risque professionel, un droit 
nouveau” (Tolain, p. 8). 

The examination of this new doctrine of professional risk 
is left to the second part of this subject. Its practical 
importance may be gathered from the debates on the Com- 
pensation for Accidents Bill in the House of Commons. 

The results of these various opinions may be stated in 
this way :—A master is responsible for wrongs committed by 
his servant on one or some of the two following grounds :— 

(1.) Subjectively, as for culpa in eligendo, inspiciendo or 
custodiendo. 

(2.) Objectively. These are numerous, comprising the 
arguments advanced by Schreiber, Loening, Gierke, 
and Steinbach. 

Ownership and undertaking appear to be the two words 
which may summarise this second head (Steinbach, p. 65), 
and there is nothing unfair in making the owner and under- 
taker bear the losses as well as the profits of his undertaking. 
The terms “ ordinary ” and “usual” play a large part in the 
law of compensation for injuries to property. It is where 
extraordinary or unusual danger exist that extraordinary and 
unusual obligations are imposed. Persons who carry on 
businesses which come under this head are therefore saddled 
with extraordinary obligations, the greater the right, the 
greater the duty. 

The reasons given for the master’s liability in the English 
common law, says Mr. Justice O. W. Holmes, afford a 
striking example of the very common phenomenon that the 
customs of a primitive time often established a rule which 
remains whilst the reasons for its general imposition have 
been forgotten. ‘Some ground of policy is thought of 
which seems to explain it, and to reconcile it with the 
present state of things... . The old form receives a new 
content, and in time even the form modifies itself to fit the 














402 THE JURIDICAL REVIEW. 
meaning which it has received” (“Common Law,” p. 5). This 
remark applies equally to the subject under examination. 

It has been seen that in Roman law and in the early 
Germanic Folk laws, similar rules existed as to the master’s 
liability for his slaves’ acts. First, there is the absolute 
responsibility, coupled with the feeling of vengeance on the 
part of the injured person, which could be appeased by the 
surrender of the slave; at a later period comes the payment 
of a compensation in lieu of surrender, at first perhaps an 
alternative, and later the rule, especially in Roman law 
under the Aquilian action (D. ix. 1. 1, 4, and 5). Ship- 
owners, innkeepers, and stable-keepers then become absolutely 
liable for any injuries committed by their servants (free and 
unfree) on special grounds. This was a great advance on the 
permission to ransom the slave by paying a compensation. 

All servants are now free, they are as capable of being 
sued as their employers, and yet the principle of the 
Roman law is in France absolutely, and in Germany condi- 
tionally, the basis of the modern law. Still, in many cases 
the reasons of the Roman jurists are adduced in justification 
for the existence of the law. But these reasons are being 
added to, and varied. The rule now exists, but the reasons 
given for it change. 

A rule which has survived for so many centuries under 
such divers conditions, and has been found necessary in 
different nations, must have a justification for its existence. 

To generalise from all the reasons adduced in its support, 
irrespective of time and place, and to construct a proposition 
which would universally apply, to elaborate a neat theory 
and lay it down as a certainty, would be an impossibility. 
“Some ground of policy is thought of which seems to explain 
it, and to reconcile it with the present state of things,” may 
have been said of this rule at any period of its existence. 

Public policy suggests utility, what is the particular 
utility under which this rule can be brought? Instead of 
answering this question, let us ask another. What would 
the state of society be if the rule did not exist? A serious 
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railway accident happens through the*negligence of a points- 
man; many persons are killed and more injured. The only 
person liable on such a supposition is the pointsman, and to 
him the injured parties go for redress. 

A number of men are engaged in the execution of some 
great undertaking. Owing to the negligence of one of their 
number, but which one it is impossible to say, a serious 
wrong is suffered by an individual. Owing to the impossi- 
bility of fixing the liability on anyone of them, is he to go 
without a remedy at all ? 

Take any of the cases in which the master has been held 
liable, and imagine the case decided the other way, and the 
only redress to the injured person to be an action against the 
actual wrong-doer. It will as a rule follow either that 
injustice will be done to the injured person, or to the wrong- 
doer himself. 

It is said that the rule of vicarious liability which has 
been under discussion is a flagrant violation of one of the 
fundamental principles of law, and that it is hard on reason- 
able grounds to justify it. It has been shown, however, that 
in some form or other, with greater or less precision, the rule 
is in force on the Continent, and its existence amongst 
English-speaking races is well known. There are indeed 
cases of no infrequent occurrence in which its application is 
an undoubted harshness, but on the whole civilised humanity 
has recognised the justice of its existence, and it is worth 
while enquiring in what direction that justice lies. 

Maxims such as “ vespondeat superior,” and “qui facit 
per alium facit per se,” may at once be discarded as rational 
bases; to state a rule is not to justify it, to state the effect 
of a rule is not to give a reason for its existence. 

It is assumed that the rule in question is abnormal, that 
it belongs to a particular branch of the law, and possibly 
is a reminiscence of a state of society which cannot be 
compared with that of to-day. But this is not the only case 
in which a man is made answerable for an injury, the cause 
of which may be, and very often is, beyond his own control. 
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In all foreign Codes there are statements of which the follow- 
ing, taken from the Code Civil, is a fair example :—“ The 
owner of a building is responsible for the damage caused by 
its fall, if it happen by reason of the fault of the maintenance, 
or by the fault of construction” (Article 1386. See also 
Swiss Code, Article 67; Italian, Art. 1155; Austrian, 343; 
Saxon Code, 31). The owner is thus made liable for some- 
thing of whose existence he is entirely unaware. He has 
employed a builder to build his house, or to repair it; not 
being a builder himself, he is naturally bound to leave the 
whole matter to a professional man: yet, if anyone is injured 
by the fall of the house, the owner cannot shelter himself 
behind the builder, but is clearly liable under these Articles. 

Take again the case of liability for injuries committed by 
animals. French, German, and Austrian Codes all contain 
provisions, making the owner liable for injuries done by them, 
unless it is shown that the injury was induced by the injured 
party (Saxon Code, Article 1560 ; Code Civil, Article 1358) : 
the liability in such cases is a subjective one. 

The ownership of land carries with it certain duties, the 
most important is that in using it the owner must have 
regard to his neighbour’s rights. ‘‘ Whoever erects a factory, 
or carries on a business concern, has to do so at his own risk, 
not at the risk of the neighbourhood,” says Unger (p. 729). 
The injury caused by the carrying on of certain dangerous 
trades gives rise to an action which is in the exclusive 
cognisance of the ordinary tribunals (Sourdat, ‘‘ Traité de la 
responsabilité,” vol. ii p. 599). The owner of an iron- 
foundry in Austria may be condemned to make compensa- 
tion for the fall of his neighbour’s wall through the vibration 
of the machinery in his works. 

In all the cases considered, other than those of master 
and servant, and there are others besides, a man is held liable 
for acts and occurrences far beyond his own personal control. 
What is the general principle which may be said to underlie 
these cases? Whoever exercises his right in an unusual and 
extraordinary manner, says Unger (Zeitschrift, “ Fiir das fiirst 
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und 6ffentliche Recht, vol. xiii. p. 715), must answer for any 
damage thence arising. 

This statement contains the basis of a common liability. 
It is probably connected with the culpa in custodiendo or in 
eligendo view, but the result is that in all the cases con- 
sidered, a man has for purposes of his own induced a state of 
things which may as a natural consequence produce harm to 
other persons: if that harm happens, either by the fall of a 
wall or building (4 culpa in eligendo of builder), the trespass 
of cattle (culpa in custodiendo), the escape of noxious fumes, 
or the explosion of a boiler through the carelessness of the man 
in charge, the owner must answer for it. The factory, the 
business, is becoming personified, it is the owner’s “ under- 
taking ” (unternehmung), men and machines form an integral 
part of it, the undertaking is his property, and so far as the 
carrying on of such undertaking subjects his fellows to risk, 
the entrepreneur must answer for it. It is only reasonable 
that those persons who enjoy the profits of establishments as 
owners and entrepreneurs, should also have to make com- 
pensation for the disadvantages which have been caused by 
these institutions to others (Steinbach, p. 65). 

Servants and machinery go to make up one whole, and 
the master is liable for the proper carrying on and manage- 
ment of his undertaking. The undertaking is easily identified, 
the entrepreneur known. There are, moreover, many cases 
in which the individual wrong-doer cannot be specified, 
whilst the business in which he is concerned being treated 
almost as a living entity acting through human media is an 
identifiable concern. In the majority of cases also the 
undertaking is a concern worth suing, and the workman is 
not worth powder and shot. 

“Should we now-a-days hold masters answerable for the 
uncommanded torts of their servants, if normally servants 
were able to pay for the damage that they do?” is a question 
asked by great English lawyers (Pollock and Maitland, 
“Hist. Eng. Law,” ii. 532). Possibly we might. The 
State is not concerned necessarily with providing a solvent 
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defendant. The point as regards French law has been raised, 
It has not been without its importance in German law, but 
it will not provide a complete answer to the question. The 
State is concerned necessarily with providing redress against 
someone, for breach of a right (wbi gus cbt remedium). This 
has, in conjunction with the possible insolvency of the 
workmen, played a great part, and it may be that this 
combination underlies the conclusion suggested. But it is 
equally possible, and the more the subject is examined, the 
more the conviction grows, that no complete answer can be 
given to the question. 

The employer, whether a private individual or a corpora- 
tion, is equally liable (Gierke, op. cit. p. 801), and if the rule 
were other than that stated, since a corporation can only be 
negligent by its officers, it would not be liable at all (Pollock, 
‘Employers’ Liability,” Essays, p. 127). 

The public which consents to the existence of such a 
state of things in its own interest demands that a far- 
reaching responsibility shall be imposed on persons who in 
the exercise of their trade or profession make use of the 
services of others. That men are tools and used as such is 
after all a metaphor, the use of which in any argument is 
extremely dangerous. If tools, they are also men, and this 
fact carries with it many important consequences. ‘To take 
this contention one step further, it is on some grounds of 
public policy that modern legislation has ratified and 
extended this liability. The expression “public policy” is 
admittedly a vague term, and one which is perhaps much 
overworked, but under various periphrases it is met with in 
those important cases in Austria and Germany, which have 
to a great extent aided in the modern development of the 
German law. It appears, for instance, as “the development 
of trade,” ‘the social evolution,” “the inapplicability of the 
culpa in eligendo theory to private corporations and joint- 
stock companies,” ‘“‘the nature of the case.” One and all 
point to the same end—viz., the subordination of the indi- 
vidual (natural or fictitious) to the State, and provide 
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another striking illustration of that trite maxim, salus popult 


suprema lex. 

This appears to provide a rational basis for the master’s 
liability to-day, but in saying this it must not be forgotten 
that it has already been demonstrated that all German and 
Austrian law is not so far-reaching as English and French 
law on the subject. The want of ordinary and reasonable 
care must still, to a great extent, be shown by the careless- 
ness of the master in making his choice of servants; or, 
putting it another way, the master can rebut the presumption 
of blame by showing that he used all reasonable care in the 
choice of his subordinates, and in superintending their work 
(e.g., German Code, Art. 831). And because the servants 
form part of his undertakings, he only becomes liable so far 
as they are acting as a part of it, or, as the English law 
expression is, when acting within the scope of their em- 
ployment. 

There is, however, this advantage accruing to German 
end Austrian masters, which the French and Belgian master 
has not. The former can show that they have taken all 
requisite care in the choice of their servants and in the con- 
duct of their business, and if notwithstanding this the injury 
has been inflicted, they are exonerated from blame. Not 
so the latter; Article 1384 of the Code Civil is absolute. 
Masters cannot allege that it was impossible to prevent the 
injury caused by their servants and employés in the functions 
for which they were engaged. Vis major is their only 
defence. 

The position of the German and Austrian employer of 
labour, since the passing of the modern insurance laws, has 
been made sufficiently onerous, and it can be well understood 
that attempts made by the draftsmen of the new Code would 
have met with severe criticism or strong opposition if they 
had proposed the alteration of the common law on the lines 
of Article 1884. We have seen that the alteration has not 
abolished the old basis, but has merely had the effect of 
inverting the burden of proof. It is true the master’s burden 
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is increased, but he can still avoid a liability by showing he 
has exercised due care in the choice of the employé and in 
the arrangement of the plant, or that the damage could not 
have been avoided by such care (Article 831). 


A. Pearce HIaerns. 


Note.—It is not without interest to compare the different reasons given by 
German legislation, judges, and writers for the existence of these rules, with 
those given by the English judges. 

M‘Donnell, in his work on “The Law of Master and Servant” (p. 295), 
has summarised these reasons under the following heads :— 

(1.) The servant is the agent of the master—Qui facit per aliwm facit 

per se. Compare with this Schreiber’s view, ante. 

(2.) “By employing him I set the whole thing in motion, and what he 
does for my benefit, and under my direction, I am responsible 
for the consequences of the doing of it.” Lord Brougham, in 
Duncan v. Findlater, 6 C. and F. 910. With this may be com- 
pared the view of Steinbach. 

“There ought to be a remedy against some person capable of paying 
damages to those injured. Willes J. in Limpus v. L. G. 0. Co., 
1 H. and C. 526. Compare Loening’s view. 

‘Because strangers had no hand in the choice.” Bramwell B. in 
Swainson v. NV. E. R. Co., 3 Ex. D. 341. This view of Lord 
Bramwell’s is remarkably like the German common law of culpa 
in eligendo. 

(5.) “ Where somebody must suffer it is right that the person who em- 
ployed the deceiver should.” Holt C.-J., in an action for deceit. 
With this compare Gierke’s view. 

In discussing the principle on which such a liability as that under dis- 
cussion is based, Bentham (vol. i. 383) lays down the following proposition :— 
“The obligation imposed upon the master acts as a punishment and 
diminishes the chance of similar misfortunes. He is interested in knowing 
the character and watching over the conduct of those for whom he is 
answerable. The law makes him an inspector of police, a domestic magis- 
trate, by rendering him answerable for their imprudence.” 
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ROMAN DUTCH LAW IN THE COLONIES. 


T is a note of the vital and assimilative forces which pre- 
vail in the Empire ruled over by the Queen that it 
draws into its organism many various systems of law, assign- 
ing to each its proper place and effect in the body politic. 
There are, I believe, at present in the Colonies about 
thirty-three different Legislatures, whose function it is each 
to enact, within its respective limits, such laws as each con- 
siders desirable for the welfare and good government of that 
particular portion of the Empire with which it is concerned. 
The crop of enactments resulting out of this organisation is, 
of course, independent of the course of legislation in the 
mother country. In practice, Acts of the Imperial Parlia- 
ment are often taken as the models upon which Colonial laws 
in part materia are framed, but the wholesale appropriation 
of Imperial Acts is not to be commended. Measures which 
work well at home may prove wholly unsuited to the circum- 
stances of a Colony, and the importation is, indeed, very apt 
to be disappointing, unless keen discrimination be exercised. 
Apart from the large and constantly increasing body of 
local statute law which is thus being produced, there are 
other and more venerable groups of laws existing as the 
common law of certain of the Colonies in which they were 
established prior to their becoming portions of the Empire. 
It isa settled and very reasonable principle that whenever 
any territory, in which a definite system of law is in opera- 
tion, passes under a new sovereignty, whether by conquest or 
by any sort of amicable transfer, it retains its existing 
system of law so long and to such extent as that is not 
VOL. IX.—NO. 4. 2E 
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changed by the new sovereign power. Thus it is that we 
have the old French law prevailing in Lower Canada, Spanish 
law in the Island of Trinidad, and Roman Dutch law in 
Ceylon, the Cape of Good Hope, and British Guiana. The 
three last-mentioned Colonies passed to the British Crown by 
cession from their Dutch masters, before the Code Napoleon 
had been adopted as the ruling system in Holland or its 
dependencies, and thus the old law of Holland—the Roman 
Dutch law—being in force in each of them at the time of the 
transfer, has continued to be the common law of these 
Colonies until the present time. The scope of this paper 
does not involve the discussion of minute details, but it 
ought not to be forgotten that Roman Dutch law is nota 
Code one and indivisible as to all particulars; the laws of 
North Holland differed somewhat from those of South 
Holland, and Colonies which were the offshoot of one or other 
of these divisions of the kingdom have been held to have 
corresponding differences in their laws. 

It may be remarked in passing that a constitutional 
question appears to exist with regard to some portions of our 
Colonies founded by the settlement of British subjects, de- 
pendent on the fact of the settlement having been effected by 
Englishmen or by Scotsmen. As the law of a Colony on its 
first foundation is deemed to be that of the mother country, 
on the principle that its original settlers carried with them to 
their new abode the laws of their own country, so there 
might be ground for holding that the law of Scotland, rather 
than the law of England, snould be deemed the fundamental 
law of those districts of Colonies in which Scotsmen were in a 
very large numerical preponderance over Englishmen amongst 
the original settlers. As a practical matter, however, it may 
well be doubted whether the disadvantages resulting from 
discrepant systems of law, existing side by side in the same 
territory, would not more than counterbalance any benefit 
which could accrue to Scottish immigrants from living under 
Scottish laws in particular districts or parts of the Colonial 
Empire. I must, however, leave this question without 
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prosecuting it further at present, and proceed to refer to 
some traits of the Roman Dutch system. 

A characteristic feature of that system is the paternal and 
protective cast of its provisions. This is seen both in its sub- 
stance and in the mode in which it is administered. There 
is constantly coming to the surface a leaning towards the 
protection of those who, from nonage or other causes, are 
placed at any disadvantage in dealing with their neighbours. 
This tendency of the Roman Dutch law descended to it from 
the Civil law, as students of the Civil law readily recognise, 
but it is, I think, more strongly developed in the Roman 
Dutch system than in either that of England or Scotland. 

Take one or two instances :— 

All minors not having natural or nominated guardians 
are wards of Court, and the relation is not limited to the case 
of heirs or heiresses. So much so that the Court has cognis- 
ance of the marriages of all minors, male or female, if they 
have not other guardians. An intended marriage must be 
intimated to the judge of the district, and it is his duty to 
examine into the present position and future prospects of the 
parties, and to allow or disallow the marriage according as he 
considers it likely to conduce to their well-being and happi- 
ness or otherwise. The function of the judge in these cases, 
it needs not be said, is a difficult one, requiring much tact 
and discretion, and sometimes involving the most delicate 
enquiries directed to ascertain, as far as may be possible, 
the true and permanent feelings of the parties, as contra- 
distinguished from their impulsive and more or less imaginary 
feelings. It will readily be understood that a blushing 
Elvira or Juanita may not be anxious to tell her inmost 
thoughts in presence of a grave and reverend judge, whilst 
William or Ferdinand may be too much carried away by his 
warm impetuosity to condescend to dry details as to ways 
and means. The judge will usually act most wisely by 
persuasion, carrying the cooler judgment of the pair, or 
one of them, along with him if he can, rather than by a 
positive exercise of his authority. It adds, of course, to 
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the difficulty of these decisions that as each successive case 
has to be dealt with according to its own circumstances and 
probabilities, often widely differing from those of every other 
case, it is hardly possible to derive any material aid from pre- 
cedents. The jurisdiction has a real effect I believe in 
checking rash marriages. In cases where the judge deems a 
marriage imprudent or ill assorted, if he is not successful in 
dissuading the parties, he may often exercise his authority 
advantageously by interposing by positive order a period of 
delay, in the course of which wise counsels have opportunity 
of operating ; and, as he is not functus offici by this vterim 
order, he can consider the matter of new if the parties again 
come before him after the probationary period, when the fact 
of their doing so would be an element in the new situation. 
Another instance of paternal and protective jurisdiction 
appears in the methods by which the pecuniary interests of 
the children of a marriage are guarded upon its dissolution. 
Their legal share of the goods in community then vests, and 
there is a careful provision for securing that their rights shall 
not be derogated from in case of the father remarrying. The 
law in such cases is that before he may do so the joint estate 
of the husband and wife, as it stood at the death of the wife, 
must be valued, and a portion of it equal to the children’s 
legal share of the communitas withdrawn from the father’s 
control, and invested for the children’s benefit. It is not left 
to the voluntary act of the father to secure the children’s 
interests ; it is the duty of certain public officers, charged 
with the care of minors, and all that appertains to them, to 
see that the requisite steps are duly taken. In cases in which 
a corporeal separation of the children’s share of the estate 
cannot be effected without loss or great inconvenience, 
security may be accepted in place of separation. The whole 
proceedings are brought into the shape of a formal instrument 
called an Act of Werweezing, which is enrolled as an Act of 
Court, and summary process may issue upon it if needful. 
The effect is that neither by squandering his money, nor by 
losses made through unsuccessful trading, nor by contracting 
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debts, can the father who remarries encroach on the legal 
interests of his first family. Whilst the children are thus 
guarded against loss they are on the other hand not entitled 
to the benefit of any increase in the father’s fortune after the 
Act of Werweezing ; so that, in the event of his being pros- 
perous after remarrying, it may happen that they are not so 
well off as if their legitimate share was not vested and ascer- 
tained until the father’s decease. The arrangement is a 
logical outcome of the doctrine of communitas bonorum. 

Another instance in which a similar protective principle 
makes appearance is seen in the methods by which real pro- 
perty is transferred or burdened. ‘Transfer is effected by a 
Judicial Act called a Transport, which is passed before a 
judge of the Supreme Court, and vests an irrefragable title. 
But before it can be passed certain important preliminaries 
must be fulfilled. ‘The judge must be satisfied not only that 
the transferor has a good title to the property, but that due 
public intimation has been made of his intention to transfer 
it, and that no one having adverse interest has taken steps 
to oppose the transfer. For ascertaining the validity of the 
transferor’s title it is examined by officers of the Court, hav- 
ing somewhat similar functions to those of conveyancing 
counsel under the Court of Chancery. It is the duty of*these 
otticers to report to the Court any imperfection, if such exists, 
in the title, and also any interest which would be prejudici- 
ally affected by the transfer. Unless such imperfections are 
remedied, and provision is made for satisfying the adverse 
interests, the transport may not be passed. 

Besides the investigation which is thus made by the 
Court through its officers, any person having interest adverse 
to the transfer may oppose it. Any creditor, for instance, 
of the transferor may oppose, since an heritable estate is 
deemed to be in the position of a fund which creditors 
of the owner may attach for the amount of their debts. The 
method of opposing is by making an entry in the Registry 
of Court, at any time within fourteen days after public notice 
has been made of the intended transfer, and also filing a full 
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statement of the grounds of opposition. No deviation from, 
or addition to the statement is competent in the subsequent 
proceedings. By requiring this complete statement am initio 
a check is placed upon frivolous and vexatious oppositions, 
After entering his opposition and stating the‘ grounds of it, 
the opposer must substantiate his allegations in a proceeding 
which has the form of an action, in which the intended 
transferor and transferee are called as defendants. Where 
the opposition is clearly well founded, the proceedings are 
often terminated by the debtor satisfying the opposing 
creditor by payment or by giving security. Where a clear 
title is reported in the transferor, and no outstanding 
interests exist, and there is no opposition, or the opposition 
has been withdrawn, the instrument of transport is passed at 
a public sitting of the Court, and enrolled in its archives. 

The creation of a real burden upon heritable property, 
by mortgage, follows the same procedure as a transfer of the 
dominium. ‘There is public intimation of the intended 
mortgage by notices at the Court-house and in the public 
gazette, an examination of the title of the mortgagor by the 
Court through its officers, and as to any interests which 
may be adversely affected thereby, and there is the like 
opportunity for any creditor, or other party in interest, to 
state objections. 

The method of transfer I have sketched is simple, cheap, 
and, in the vast majority of cases, works with perfect smooth- 
ness, Exceptional instances in which transfers in derogation 
of adverse interests have been made are not absolutely 
unknown, but they are not frequent. It may be admitted, 
however, that as the system originated amongst small 
communities, to which it is well adapted, it may require 
some modifications in circumstances where the conditions 
under which it was originally applied have been largely 
departed from. In a future paper I hope to give some 
other notes on Roman Dutch Law. 

D. P. CHALMERS. 
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HEN the Employers’ Liability Act 1880 was passed into 
law, it was not expected that the alterations thereby 
made on the common law, as decisions of the Court had 
explained it, would be final. That Act was to endure for 
seven years only, but year by year, since 1887, it has been 
renewed. There can be no doubt that it remedied some 
things justly complained of ; as little, that it has led to much 
litigation. Its principle was that, within as without the 
relation of service, the fault of the servant might be imputed 
to his master. Its limitation of the principle was that, 
within that relation, the servant for whom the master was to 
be held responsible must be one to whom he had committed 
charge or control of machinery, or of men. Now one who 
regarded the actual working of this state of the law was 
often tempted to ask the question: ‘Why should an 
employer be made to pay compensation for the fault of his 
servant to his fellow-servant, or to anyone else, if he himself 
is wholly innocent of fault?” On the other hand, it was 
said with equal plausibility: “Is not this the employer's 
work? Should he not pay for the fault of everyone by 
whom he does his work, whether the sufferer is a stranger or 
a fellow-servant? You must impute fault to the employer 
as fully in the one case as the other, and the notion of an 
exception because of common employment is indefensible 
in theory, and has by legal subtilty been drawn into harsh 
and even ridiculous consequences.” 
The Workmen’s Compensation Act, upon which a great 
part of the time of last session of Parliament was speut, has 
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for its essential feature the setting aside of this whole 
controversy as irrelevant. As will be seen it does not apply 
to all workmen. But, within the trades to which it does 
apply, there is no question of imputing fault. It dismisses 
altogether the question: ‘ By whose fault was the workman 
injured?” It puts only the question: ‘ Was the workman 
injured in the course of his work?” If he was injured, 
says this Act, he must be compensated; and then it goes 
on to say (and here immediate assent is not so easy), 
“that the employer shall be liable to pay compensation” 
for the injury received in the course of the work done on his 
instructions and for his profit. Those who opposed this Act 
naturally said that if fault was not to matter, the whole 
basis was removed on which an employer's liability had 
rested ; and they contended that at all events master and 
man, between them, by a system of insurance to which both 
should contribute, should bear the risks of the trade in which 
the one invested his capital and the other his labour. But 
the theory of the Act is that the master is to bear all the 
risk, and that he will be restored against his loss by 
charging the consumer more for his goods. It is evident 
that the employers upon whom so new and heavy a burden 
is laid must have time given them to make their arrange- 
ments to bear it. No better instance of the need of a little 
time being given ere the Act comes into force can be given 
than the fact that the great mutual society which the 
London and North-Western Railway Company and the army 
of men engaged in its service provided for the insurance of 
the latter against accidents in the course of their work, and 
which the men preferred to any right of action against their 
employers, is, as a consequence of the Act, to be wound up.(a) 
Parliament has, however, anticipated this effect of the Act, 
and has enacted that the new law shall not come into 
operation till 1st July, 1898. 





(a) [It is plausibly contended by many that the Act will ultimately encourage 
the growth of mutual insurance funds, but for this no doubt time is required. 


—Ep. Jur. Rev.] 
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The Act is styled the “ Workmen’s” Compensation Act, 
but it is to apply to certain trades only. From and after 
July, 1898, the railwayman, the factory hand, the miner, or 
quarryman, the men employed in what the Act defines as 
“engineering work,” and men employed in building operations 
will be under a different system of law upon the subject of 
employer’s liability from that which will continue to regulate 
the relations with their employers of all other workmen. 
Within these trades not even the fact that the workman 
caused his own injury will save the employer from having to 
pay the compensation, unless the workman caused it by his 
own “serious and wilful misconduct.” 

A good illustration may be found in a case which was 
recently the subject of a public enquiry under the Fatal 
Accidents Enquiry Act. A workman who was employed in 
the construction of a certain cable tramway (“‘an engineering 
work ” within the meaning of the Workmen’s Compensation 
Act) was standing with his back to a pit twelve feet deep, 
which had been made in the course of the work. A fellow- 
workman called to him to stand out of the way of an 
operation about to be performed. Forgetting that he was 
near the pit, he stepped backwards into it and was fatally 
injured. This man’s death was certainly due to no fault 
of his master, but to his own momentary carelessness of his 
own safety. Yet as this was “not serious and wilful mis- 
conduct,” the employer would, had the new law been in 
operation, have been liable to pay about £150 to the man’s 
dependants. 

With this may be contrasted a case enquired into by the 
same jury. A man who had charge of a drum which formed 
part of the machinery for raising minerals to the surface, 
was found to have been fatally injured by being caught and 
crushed between the drum and another piece of machinery. 
No cause consistent with any proper attention to his own 
safety could be assigned for his presence at the place at which 
he was hurt. His duty could have been performed with 
perfect safety if he remained in his own place and worked 
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the lever which connected the load with the driving belt 
according to the proper method. But there was evidence 
that, contrary to the advice of the other workmen, he was in 
the habit of going close up to the drum and throwing sand 
between it and the belt, to make the latter grip better, and 
it was suggested that he might have been injured when so 
acting. Let it be supposed that this was against the rules of 
the work, and against the direct orders of the employer, and 
that the employer made out in the proceedings in a claim 
for compensation that it was the cause of the accident. 
This it is thought would have been a case of “serious 
and wilful misconduct” which would have barred the 
claim. 

While there is no doubt that this selection of certain 
trades as the field of application of the new law will cause a 
great anomaly, this fact is not matter for complaint. It 
could not be expected that a great experiment in which 
a new system of commercial policy rather than a rule of 
justice is the object, should be applied at once to every 
branch of industry. It is applied to those trades in which 
men are most exposed to injury from the carelessness of their 
fellow-servants, or the defects of machinery, and in which the 
control of the master ought to be most thoroughly exercised. 
Thus the common law as amended by the Employers’ Liability 
Act of 1880 will continue in force over a wide field of employ- 
ment; and indeed even in the trades which have been 
enumerated, that law will sometimes be appealed to. If a 
workman who is employed in one of the trades to which alone 
the Act of 1897 is applied, can show that he has met with an 
injury through the “personal negligence or wilful act of his 
employer,” the Act is not to affect the employer’s civil 
liability, and the workman will have it in his power to raise 
an ordinary action of damages against him instead of seeking 
compensation under the Act. It is evident that if the 
workman feel confident of his ability to establish the fault, 
an action at common law would be his better remedy, 
because he would obtain damages unmeasured by the amount 















THE WORKMEN'S COMPENSATION ACT. 419 


of his injury, whereas the highest he could obtain as compen- 
sation under the Act might be quite inadequate, for, as will 
be seen hereafter, the Act limits rigidly the amount of 
compensation which can be obtained under it. The same 
alternative is also open to the workman if he can prove that 
the injury was due to the “ personal negligence or wilful act 
of some person for whose act or default the employer is 
responsible.” These words, however, appear to refer to the 


common case of an accident arising from the act or default 


of a foreman, and it would not profit the workman to adopt 
the course of raising an action in that case, for the Employers’ 
Liability Act of 1880 limits the compensation which may 
be recovered in much the same manner as the first Schedule 
of the Act of 1897. 

As the Act then gives a claim for compensation in 
consequence of the mere fact that an accident causing 
injury has occurred, the next questions are: What is the 
amount of compensation which can be obtained? and 
how is it to be ascertained? The enactments upon these 
subjects are found in the schedules annexed to the Act, and 
it will be convenient to pass over at present most of the 
sections of the Act, and to refer to the schedules. 

The scale and conditions of compensation are the subjects 
of the first schedule. The amount of compensation where 
death results from the accident is in no case to exceed £300. 
It will generally be less, even in the case of death, for 
it is to be a sum equal to three years’ earnings of the work- 
man, or £150, whichever is the greater. This compensation 
is to be given to the workman’s “dependants,” and in 
defining the persons included in that title an attempt has 
been made to ensure that “compensation” only is given. 
The “dependant” is the spouse or parent or child who has, 
according to the common law, right of action for damages or 
solattwm in respect of the workman’s death, but it is 
provided in the definition of the word “ dependant ” (section 
7 of the Act), that such person must also fulfil a certain 
condition. He must be ‘“ wholly or in part dependent upon 
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the earnings of the workman at the time of his death.” The 
widow, for example, who gets compensation, must be a 
“widow indeed.” The wife who has been living apart and 
supporting herself will get no compensation. The depend- 
ence is a dependence in fact. This limitation of the right to 
compensation according as there was actual dependence on 
the deceased workman at the time of the accident or not, 
will open to an employer in a claim under the Act for 
compensation for a workman’s death, the answer which fifty 
years ago was held to be irrelevant in the case of Maclean v. 
Russel, Macnee & Co. (11 D. 1035), that the deceased work- 
man was not supporting his family, and that his death would 
be a benefit to them rather than a loss. 

But a question arises whether the Act has cut off any 
existing claim. Suppose a workman who has no wife or child 
to be fatally injured, and to be survived by a father who is 
supporting himself. At common law the father would have 
a claim for solatiwm, and for the loss he had suffered by the 
removal of one on whom he might soon come to depend 
for support in old age. But under this Act he would 
have no claim as a “dependant.” It is thought that 
the Act does not take away his claim. For though it is 
provided, section 1, sub-see. (b), that the employer “ shall 
not be liable to proceedings independently of this Act, 
except in case of” the “ personal negligence or wilful fault of 
the employer himself, or of some person for whose act or 
default the employer is responsible,” it is also provided that 
where such fault can be proved “ nothing in this Act shall 
affect any civil liability of the employer.” The father in the 
case supposed would, therefore, have to prove the personal 
fault of employer, or of one for whom he is responsible. The 
practical result will be that the relative who has a title to sue. 


at common law, but does not happen to be a “dependant,” 
will bring an action, independently of the Act, alleging such 
fault, and the action will be tried as it now is. It would 
have been unjust to have enacted that if he could prove that 
the workman’s death arose from fault, and that thereby he 
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was deprived of the relative upon whom he might come to 
depend, he should have no remedy at all. 

Where total or partial incapacity for work results from 
the injury, the workman is to receive under the schedule a 
weekly payment, and not a lump sum. This payment is not 
to exceed half the workman’s weekly earnings, and in no case 
to exceed £1; and if the incapacity is only partial, then the 
amount which he can earn is to be taken into account in fix- 
ing the weekly payment. This provision will, it is hoped, 
prove much more just than the present haphazard system by 
which a jury, on a merely speculative estimate of future 
suffering and incapacity for work, often gives extravagant 
damages for an injury which may soon be cured. The system 
of weekly payment is provided with two necessary checks— 
the first that the weekly payment is to be made during the 
incapacity only, as that may be ascertained by a medical 
certificate obtained at the employer's cost; the second, that 
the employer may, after it has continued for six months, 
redeem it by payment of a lump sum as settled by arbitra- 
tion. It may be reviewed, and, after review, ended, dimin- 
ished, or increased, at the request of the employer or 
workman. So long as it lasts, it is protected by the Act 
from being assigned and is made personal and alimentary. 

Leaving now the scale and conditions of compensation, it 
is necessary to see by what tribunal it is to be assessed. 
With the disappearance, so far as possible, of the question of 
fault, disappear also most of the legal questions which a claim 
for compensation raised. It was right, therefore, that the 
question as to the amount to be paid should be removed from 
the law Courts and sent to arbitration. The second schedule 
of the Act is devoted to the institution of a system of arbitra- 
tion “for the settling any matter which under this Act is to 
be settled by arbitration.” These questions appear to be the 
following—viz., what compensation is to be awarded? If it 
is compensation for injury only, what is to be the duration of 
the weekly payment? Ought it to be increased or dimin- 
ished, and at what sum should it be commuted? Did the 
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injured workman belong to one of the trades enumerated as 
those to which the Act is to be applied? Is the employer 
liable to pay compensation, or was the accident due to the 
wilful and serious misconduct of the workman himself? Was 
a sufficient notice of injury given to the employer, or, if not, 
was the defect or inaccuracy in the notice occasioned by mis- 
take or other reasonable cause? Was the employer pre- 
juciced in his defence to the claim by the absence of a notice ? 
Is the claimant a “dependant,” and if there be several 
dependants, in what proportions is the money to be divided 
among them ? 

The important question, Who is to be the arbitrator? may, 
it is thought, be answered, so far as Scotland is concerned, by 
saying that the arbitrator is to be the Sheriff. Of course the 
parties may refer to another arbitrator, and if there is a 
committee in their trade representing both employer and 
workman, and having power to settle such matters, and if 
neither party object to such committee settling the particular 
claim, that committee is to be the arbitrator. But the Sheriff 
will, in practice, be the arbitrator ; for he must do the work 
as part of his ordinary duties, and the arbitrator mutually 
chosen would require to be paid. In England the County 
Court Judge may escape this duty if the Lord Chancellor 
authorises him to send such matters to an arbitrator. An 
arbitrator so appointed is to be paid out of moneys to be 
provided by Parliament. 

The parties may be represented before the arbitrator by 
any person authorised in writing to appear for them. This 
will probably lead to the appearance of miners’ agents and 
other non-professional persons appearing in some cases. But in 
most instances, as the Sheriff is to be the arbiter, the agents or 
counsel who practise before him will probably be employed to 
represent the parties. The application is to be summary, and 
the arbiter may deal with the costs at his discretion. 

Such are the most important provisions of this Act. But 
in dealing with a subject so far-reaching and important, 
Parliament was confronted with certain difficulties which 
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were the subject of keen controversy in former attempts at 
legislation, and also with difficulties necessarily incident to 
the scheme which the Act itself adopts. Allusion will first 
be made to a difficulty of the latter class. It is that which is 
dealt with in section 6 of the Act. However just it might 
be thought to enact that an employer should be obliged to 
compensate his workmen for injuries which occur to him in 
the course of his employment, no one can dispute that the 
employer ought to be protected from having to pay, without 
redress against the person in fault, compensation for accidents 
which are due to the fault of persons over whom he has no 
control. For example, it sometimes happens that a mason in 
the employment of a builder at a building in course of erection, 
is injured through the negligence of a contractor who has 
undertaken to deliver stones from the quarry, and who has 
provided defective cranes or incompetent servants for the 
performance of that work. The mason will now be entitled 
to compensation from his own employer, the builder. But it 
was necessary to give relief to that employer against the 
wrong-doer. It is therefore enacted by section 6 that where 
the injury, for which the workman is entitlea to demand 
compensation, was caused “under circumstances creating a 
legal liability in some person other than the employer to pay 
damages in respect thereof,” the employer shal] be “ entitled 
to be indemnified” by the person in fault. It will be 
observed that the right thus given to the employer is not 
that of using the remedies to which the workman would have 
been entitled as his assignee, but a right to be ‘‘indemnified.” 
This will enable him to recover from the wrong-doer (or 
from his employer) his costs in the arbitration. It may be 
here noted that the rubric of the section is less wide than the 
section itself, for it speaks of the indemnity of the employer 
as indemnity against a “stranger” to the employment. But 
the section gives the remedy against the person “ other 
than the employer,” who is under “legal liability” to pay 
damages. It is thought that the common case of an injury 
arising from the fault of a foreman in the work, the 
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employer will be able, under the section, to obtain indemnity 
by suing him. This claim of indemnity is not by the Act 
referred to arbitration, and must, therefore, be made in the 
ordinary tribunals. The result will, of course, be that the 
question of fault will frequently be tried in the Courts of law 
between the employer seeking indemnity, and the alleged 
wrong-doer. But there seems no interest in anyone to have 
it tried by a jury, because there will be no assessment of 
damages but simply a question of mixed fact and law suited 
to be tried by a judge. 

The workman himself, however, instead of taking his 
compensation and leaving the employer to recover an indem- 
nity, may elect to abandon that claim and to bring an action 
in the Courts of law against the wrong-doer. In this case he 
might recover a large sum, representing the damage suffered, 
instead of the weekly payments, not exceeding £1, for which 
alone the employer is to be liable. There seems to be no 
reason to doubt that, with or without the support of his 
employer, who would escape having to pay compensation 
and then to litigate as to his indemnity, the workman will, 
in many instances, take this course. If he has a strong case, 
and can afford to let go his claim for compensation under 
the Act, it will be the more profitable course for him to take. 

Most people will remember that the system of sub- 
contracting led to considerable difficulty in the administra- 
tion of the existing law as to employers’ liability, and to 
much debate in the various discussions as to __ its 
amendment. It is right, therefore, here to refer to the way 
in which the Act deals with the claim to compensation of 
those who are directly employed by sub-contractors under 
the principal employer. Under the existing law a workman, 
in order to have a servant’s remedy for injury received in the 
course of his work, must be able to aver and prove a contract 
of employment, direct or indirect, with the person whom he 
sues, and if it be shown, as has been sometimes done, 
that he was really the servant of a sub-contractor his action 
must fail. The Act endeavours to ensure that the person for 
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whom the work is being done shall be the person who has to 
pay compensation. This has been attempted by defining 
that person as the “undertaker” of the work, and by 
enacting that where he has contracted with another person 
for the execution of the work, and where he would be liable 
to pay compensation for any accident occurring in the course 
of the work, “if such work were executed by workmen 
immediately employed by him,” then he shall be liable to 
pay the compensation which is payable under the Act. 
This liability is to extend not only to compensation under 
the Act, hut to damages due independently of it in respect 
of the contractor’s negligence or wilful act. And the “ under- 
taker ” is to be entitled to be indemnified by any other person 
who would have been liable independently of the section. 
As indemnity is left to the ordinary Courts of law, it may be 
anticipated that a considerable amount of litigation will take 
place between the “ undertaker,’ who has to pay the com- 
pensation, and the sub-contractor, to whose fault the accident 
may be attributed. 

The long controversy on the question whether “ contract- 
ing out” should be allowed, delayed legislation for several 
years. Indee the failure, in consequence of this controversy, 
of a bill on different principles from this Act, gave the 
opportunity which has enabled the simple and comprehensive 
scheme of this Act to be brought forward at all. This 
Act does not prohibit ‘‘contracting out.” It allows it. 
Probably it has fixed the burden of finding compensa- 
tion for those who have been styled “the wounded 
soldiers of the army of industry,” as firmly and heavily 
upon the trades it selects as these trades can bear. But 
more full compensation than the law can enforce, can 
be found by mutual arrangements of masters and men, 
and the Act provides (section 3) that if the Registrar 
of Friendly Societies shall certify that there exists 
a scheme of compensation, benefit, or insurance not less 
favourable to the workman of any employer than the 


provisions of the Act, then it shall be lawful for the employer 
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to contract that the provisions of the scheme shall be 
substituted for the provisions of the Act as compensation. 
It has been proposed that the present ‘miners’ permanent 
funds,” established by employers and employed for the 
purpose of dealing with the distress arising from mining 
accidents, offer a foundation upon which a scheme may be 
built which will be even more beneficial to miners than the 
scale of compensation under the Act. It seems plain that if 
there are to be such schemes a substantial contribution will 
be needed from the workmen. 

It is provided in this Act as it was in the Employers’ 
Liability Act of 1880, that proceedings for compensation 
“shall not be maintainable ” unless notice of injury has been 
given. But it cannot well be said that notice of injury is a 
condition precedent of the claim, for “if it is found in the 
proceedings for settling the claim” (which words imply that 
these must be entered on without proof of the notice), that 
the employer was not prejudiced in his defence by want of 
notice or any defect in it, or that the absence or defect of 
the notice was due to mistake or other reasonable cause, 
the want or defect of notice shall not be a bar to the main- 
tenance of the proceedings. 

In considering the measure as a whole, one is struck with 
the truth of an objection urged to it during its discussion. 
If an employer is to be liable for accidents without considera- 
tion of fault, he will, so far as possible, be likely to employ 
those as servants only who are in the full vigour of life. To 
employ an old man whose eyesight or nerve may fail, might 
lead to accident. It is well known that it is hard already for 
one in advancing years to find new employment. It will be 
still harder in the trades which the Act affect. 

This consideration is doubtless outweighed by the decrease 
in the number of the law-suits to which employers of labour 
are exposed, and by the greater certainty of compensation. 
An employer will grudge less to pay moderate compensation 
whether he is in the wrong or not, than to pay large costs 
whether he is in the right or not. But, as we have seen, 
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the promise which some supporters of this Act gave to 
employers that they would in future be free from the expense 
of these law-suits altogether, cannot be redeemed. In the 
claims of indemnity which are certain to arise out of payments 
under the Act, there is a prospect of a considerable amount 
of litigation. 


JoHN Davip Sym. 
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ea~rwe or heritable jurisdiction, says Erskine, is 
that which is truly part of a man’s property, and 
descends as such to his heirs.(a) From a modern point of 
view nothing can be more anomalous than the idea that juris- 
diction, especially jurisdiction conferring power of life and 
death, should be the subject of heritable right. That idea, 
however, was of the very essence of feudalism; it existed 
wherever the feudal system prevailed; and it continued to 
exist in Scotland down to a surprisingly recent date. Readers 
of “ Waverley” are familiar with the passage in which the Baron 
of Bradwardine describes how “ the lands of Bradwardine, 
Tully-Veolan, and others, had been erected into a free barony 
by a charter from David the First, cwm liberali potest. 
habendi curias et justicias, cum fossa et furca (LIE pit and 
gallows) et saka et soka, et thol et theam, et infang thief et 
outfang thief, sive hand habend. sive bak-barand.” “The 
peculiar meaning of all these cabalistical words,” says Sir 
Walter, “ few or none could explain, but they implied, upon 
the whole, that the Baron of Bradwardine might imprison, 
try, and execute his vassals and tenants at his pleasure.” It 
is curious to reflect that this was written well within the 
present century, and that it describes a state of matters which 
existed in law, and which in many parts of Scotland existed 
to a greater or less extent in fact, only sixty years before it 
was written. 
Anomalous as such a system may seem now, there can be 





(a) Erskine, i. 2. 11. 
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no doubt that in the early days of feudalism it was not only 
the best possible arrangement, but the only possible arrange- 
ment. The central government was only gradually getting on 
its feet. The king had no independent force behind him. The 
nobles were turbulent and insubordinate. Every feudal lord 
regarded himself as a king within his own territory ; justice 
civil or criminal could not be done there without his con- 
currence; the obvious course was that he should himself be the 
authorised minister of justice. It was not a question between 
the lord’s justice and that of a responsible public official. It 
was a question between the lord’s justice and no justice 
at all. 

The bulk of the Scottish heritable jurisdictions may be 
divided into baronies, regalities, and heritable sheriffships. 
Of these the first and second were throughout not only 
heritable but territorial; they accompanied a grant of lands, 
and conferred powers to be exercised within those lands. 
The Barons’ Court was throughout Europe the mainspring of 
the feudal machine, and we find its jurisdiction established in 
Scotland from very early times. It is provided in the 
Regiam Majestatem that civil pleas shall pertain to Barons’ 
Courts according to the terms of their charters,and that barons 
shall have jurisdiction in criminal causes, especially such as 
hold their lands ‘‘ cum soko et sako, toll et them et infangand- 
thefe et utfangandthefe.”(a) Such jurisdiction was granted 
only to a vassal where lands were erected in liberam baron- 
wm. The meaning of the terms in which it was usually 
granted has been the subject of much investigation, the 
results of which are summarised in Mr. Cosmo Innes’s 
“Scotch Legal Antiquities.”(b) Furca et fossa, the right 
of pit and gallows, was the mark of full baronial power, 
enabling the grantee to try capital crimes, though it seems 
to have been generally thought that the capital crime of 
theft could be tried even without this clause.(c) Sac simply 
means a plea—placitum—the right of judging in a litigious 





(a) Reg. Maj., c. 2. (b) Pp. 55, et seq. 
(c) Erskine, i. 4. 26, and authorities there cited. 
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suit. Soc is the district included within such a jurisdiction. 
Thol means probably either exemption from toll or the right 
to exact toll: Mr. Innes prefers the latter interpretation, 
Them, in this connection, seems a hopeless puzzle. Infang- 
thef expressed the right to judge and punish a thief caught 
‘“‘with the fang” within the baron’s jurisdiction. Outfangthef 
gave the same power over a thief followed and caught beyond 
the jurisdiction. Another right sometimes granted was ez- 
amen aquae, ferri calidi et duelli—the power of putting 
accused persons to ordeal. 

The baron could only exercise his judicial powers after 
infeftment, as till he had taken sasine he was not the king’s 
vassal.(a) He was not required to reside within his fee, but 
he must not hold a court outside its limits.(b) He was 
bound to receive the king’s laws in the king’s courts, and to 
administer them in his own.(c) If he were proved to have 
failed to do justice in any plea, it might be removed to the 
king’s Court.(d@) And—what gave the jurisdiction its chief 
value as a right of property—he was entitled to the escheat 
of his vassals convicted of crime, except in the case of the 
four pleas of the Crown, in which the escheat fell to the 
king. (e) 

In civil matters the baron had the right of judging in 
questions of debt within the barony, and in most of the 
possessory actions. He had also the right of enforcing 
payment of his own rents and feu-duties and performance of 
all feudal services and obligations.(f/) In criminal matters, 
his jurisdiction in early times seems to have reached to all 
crimes except treason and the four pleas of the Crown.(g) 
Power to try even the four pleas was sometimes granted. (h) 





(a) Erskine, loc. cit. (b) 3 Reg. Maj., c. 17. 

(c) Leges Malcolmi Makkenneth, c. 9. These early collections of laws are, of 
course, cited subject to all questions as to their authenticity, and as having the 
authority of the Norman feudalists who compiled them, not of the kings whose 
names they bear. 

(d) 3 Reg. Maj., c. 17. (e) 4 Reg. Maj., c. 11; Leg. Mal. Mak., c. 11, 12, 13. 

(f) Erskine, i. 4. 25. (g) Erskine, i. 4. 26 ; Reg. Maj., loc. cit. 

(h) See instances given by Innes, Legal Antiquities, p. 60. 
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In the Acts of Parliament of the Stuart kings we find 
constant mention of matters, great and small, which are 
directed to be dealt with by the barons in their judicial 
capacity. A few examples may be given. They are to 
enforce the fine against neglect of archery(a); they are to 
punish breakers of James I.’s stringent laws for the preven- 
tion of fire(b); to set a price upon craftsmen’s work within 
their baronies and to punish offenders(c); to enforce upon 
their husbandmen the laws for sowing corn(d); and to fine 
their tenants for neglect to plant woods, hedges, and 
broom(e); the yare to procure copies of the Statutes, and 
to exhibit them to their tenants at the “ Whitsunday 
makings” or at their Courts(f); and (of course) they are 
to enforce the Act against spearing of salmon. (q) 

It was obvious from the beginning that the baron’s 
judicial powers could not always be exercised in person, and 
provision had to be made for their exercise by a responsible 
substitute. By an Act of James I|., providing for the 
appointment of officiars and ministers of law throughout 
the realm, it is enacted that “gif ony be infeft of sik officis 
of befor and ar not sufficient to minister to them in proper 
persone, that utheris be ordanyt in thar steds for the quhilks 
thai that has sik officis of the king in fee be halden to 
answer to him gif thai trespass.”(h) In later times jurisdic- 
tion was always exercised through the baron-bailie, who 
presided in the Court and acted as judge. Other officials of 
Court were the clerk, who was always a notary, the officer 
or sergeant, and the dempster. Sometimes a Procurator- 
Fiscal was appointed to prosecute in criminal causes. All 
feudal vassals were bound to give suit in the Lord’s Court, 
that is, to attend its meetings a certain number of times in 
the year, to make up the necessary gathering required for 
business, members of assize, witnesses, &c. 





(a) 1424, c. 18 ; 1457, ¢. 6. (b) 1425, ¢. 23. (c) 1427, ¢. 3. 
(d) 1427, c. 6; 1457, c. 28. (e) 1457, ¢. 28, (f) 1457, c. 39. 
(g) Minutes of Lords of the Articles, 12th September, 1639. 
(h) 1424, ¢. 6. 
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The Court Book of the Barony of Urie, recently edited 
for the Scottish History Society by the Rev. D. G. Barron, 
gives a most interesting picture of a baronial Court as it 
actually existed in comparatively modern times. It contains 
the records of the Baron Court of Urie in Kincardineshire, 
from 1604 to 1747, and affords much information not only 
as to the forms of procedure of the Court, but as to the 
social and agricultural condition of the district during the 
period which it covers. 

When a meeting of the Baron’s Court was to be held, the 
first step was to intimate the place and date of meeting to all 
concerned, parties or suitors of Court. This was done by a 
written summons of the officer proceeding upon a warrant 
from the bailie.(a#) On the day of meeting the general pro- 
cedure was as follows. First the bailie instructed the officer 
to “cry” the Court, which was done in these or similar 
words :—‘“‘ All manner of men that have to do here at this 
day draw near and attend to the Court.” Then the suit roll 
was called. Suitors of Court absent without excuse were 
liable to a summary fine. For example, at a meeting of the 
Court of Urie on 7th November, 1621, Maister Andro Leslie 
and twelve other suitors failed to answer to their names, 
whereupon they were ‘“‘decernit to pey the sowme of fyve 
pundis for thair absence, and the ofticiar ordeanit to poynd 
for the same.” Then the roll of business for the day was 
adjusted. If there were any serious criminal business an 
assize was selected by the bailie from among the suitors and 
sworn. ‘Then came the delivery of the “ charge,” which 
latterly was merely an exhortation to defend the Court ; in 
earlier times it contained a general summary of the duties of 
a suitor.(b) It was received by the assize standing. The 
Court being now lawfully constituted — sectis vocatis 








(a) A specimen of such a summons is given at length by Mr. Barron. See his 
preface for details as to Court procedure, Baron Court Book of Urie, pp. ix. 
et seq. 

(b) See, for a specimen of an English charge, Baron Court Book of Urie, 
p. xi. et seq. 
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curia legitteme affirmata — it was ready to proceed to 
business. 

Suits proceeded upon a plaint addressed to the bailie. 
The civil business is generally of the simplest description— 
small-debt actions, actions by the schoolmaster against 
defaulters in payment of his salary, by the miller for enforce- 
ment of thirlage, or the settlement of small personal disputes 
—e.g., on 27th October, 1615, ‘Duncan Robertson in Findlas- 
toun is decernit to restoir to James Moncur his aix, borrowit 
be him, or elles xiijs. iiijd. for the same.” Most of the 
criminal business is just that of a country Police Court, the 
offences dealt with being assaults, stealing peats, harbouring 
beggars, leistering salmon, “ killing of hairis with gunes and 
other ingynes,” and the like. Baronial justice is summary 
but by no means ferocious ; the usual punishment for all 
offences being a moderate fine. Suspicious characters get 
short shrift, for instance, on 22nd March, 1699, Marjory Richie 
and her daughters, suspected of sheep-stealing, are ordained 
“to flit and remove themselffs furth of the lands of Ury 
within tuentie four houris, otherways the iaird wold ordaine 
them to be carryed to the theefs hole at Stonhyve, besyd 
what other punishment he should inflict.” 

The Baron Court exercised not only judicial but quasi- 
legislative functions within the barony; at all events it 
gave the shape of formal enactment to the laird’s orders. 
Perhaps its ordinary working cannot be better illustrated 
than by giving a specimen of an average day’s proceedings 
exactly as they stand on the record. 


“The Baroun Court of the Barone of Urie haldin at 
Woodheid upon the sevint day of Marj 1628 be James 
Thomsoun, bailyie to ane potent earle Frances earle of. 
Erroll, &c., heritable proprietar of the fersaid barone. 
The suittis called, the court laufullie fensit. Atexander 
Fraser, officcar, James Murray, Dempster. 


“The quhilk day the haill tennentis ar decernit and 
ordanit to cast thair leit peatis in dew tyme conform to the 
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former act maid thairanent, and under the failzie thairin 
mentionat. 

“The quhilk day the haill tennentis that ar obleist to pay 
wedderis, ar ordanit to gif in thair wedderis under woll 
worth thrie pundis be the sicht of John Mowat and George 
Davenie betuix, befoir the fyiftein of this instant Maij or 
ellis the pryce forsaid. 

“The quhilk day the haill tennentis ar decernit to pay 
thair Witsonday male preceislie at the term, under the pane 
of poynding. 

“The quhilk day all cotteris ar decernit to keip thair 
maisteris fauld with their guidis maistlie betuix rud day and 
Michelmes, quhilk failzeing the contravener sall pay for ilk 
scheip tuelf pennies and for ilk nolt beist three schillingis 
four d. for ilk nicht, and that to be extended in all tyme 
cuming, and poynding to follow thairvpon. 

“The quhilk day Alexander Syret is decernit to pay to the 
laird of the ground ten pundis for selling peatis without the 
lairdis consent, and refusit to sell to the laird himselff, and 
that within term of law, under the pane of poynding. 

“The quhilk day it is ordanit be consent of the haill 
tennentis convenit for the tyme, that quhoseuir takis 
away any of thair nichtbouris peitis thaj sall pay tuentie 
schillingis thairfoir toties quoties. Quhairvpon thaj tuik 
act.” 

So far as to the jurisdiction of the Baron. Similar in its 
essence but far more formidable in its powers was that of a 
Lord of Regality—z.e., a crown vassal who held a right of - 
lands granted in liberam regalitatem. Regalities proceeded 
upon signatures presented in Exchequer which passed by the 
Great Seal. The Lord of Regality could, if he pleased, 
‘appoint a deputy not only during pleasure or for life, but 
heritably. He had a chancery of his own, from which he 
could issue brieves to his bailie for the service of heirs. In 
civil matters his jurisdiction was in all respects equal to that 
of a sheriff. His criminal jurisdiction was much higher, for 
he could judge in the four pleas of the crown. The sheriff 
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could try none of them except murder. ‘Treason alone was 
reserved to the King’s Justiciary.(a) 

An all-important appendage of early feudal jurisdiction 
was the right of replegiation, that is to say, the power of 
demanding judicially the person of an offender accused before 
another tribunal on the ground that he was amenable to the 
repledger’s jurisdiction. It was the lord’s right, not the 
vassal’s. In the Quoniam Attachiamenta it is provided that 
if a defender wish to be repledged to his lord’s Court he must 
show his lord’s authority ; the particular Court to which he 
is to be repledged must be named; he cannot be repledged 
after he has stated defences on the merits; if he be repledged 
to his lord’s Court he must leave a “culrach” as a pledge 
that justice shall be done in his lord’s Court on a day fixed. 
If justice be not done in the lord’s Court the lord is to lose 
his right of Court for a year and a day, and the defender 
shall return to the Court from which he was repledged or 
his “culrach” shall be responsible.(b) Certain persons could 
not be repledged—e.g., murderers arrested by the King’s 
warrant, excommunicated persons arrested by order of the 
bishop, forgers of money or of the king’s seal.(c) No one 
might repledge a forestaller from the burgh court or from the 
chamberlain-ayre.(d) 

The right of replegiation was jealously guarded, and was 
exercised, at all events by Lords of Regality, down to 
comparatively modern times. Under James VI. it was 
regulated by the Act of Annexation of Temporalities of 
Benefices to the Crown, 1587, ¢c. 8, which provides that 
heritable stewards and bailies of regalities are to continue to 
have the right of repledging from the sheriff in all causes, 
and from the Justice-General if they anticipate him by 
apprehension or citation of the offender, but not from justice- 
ayres ; they may in any case be adjoined to the justice and 
share the escheat and unlaws; where replegiation has been 





(b) Quon. Att. c. 4. 
(c) A list is given in the Fragmenta Collecta, Folio Acts, i. 375. 
(d) Curia Quatuor Burgorum, 1405. 


(a) Erskine. 
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lawfully made, any process led in the contrary is to be of no 
avail. 

The most recently issued volume of the Register of the 
Privy Council contains a striking example of replegiation from 
the Justiciary so late as 1624, in which the right was exercised 
to a point distinctly beyond the limits set by the statute of 
James VI. In May of that year a special justice Court was 
held at Stirling for the repression of Highland disorders, 
Certain vassals and tenants of the Regality of the Lennox 
were brought to trial. The Laird of Ardincaple and Thomas 
M‘Aula, bailie and clerk of the regality, appeared with the 
prisoners to repledge them as amenable only to the regality 
jurisdiction of the Duke of Lennox. The strongest pressure 
was brought to bear on them not to urge the point ; it was 
pointed out that a miscarriage of the trials would be highly 
prejudicial to the public interest, and would affect the peace 
of the whole Highlands, and an offer was made that the bailie 
and clerk should sit with the judge and see justice done, and 
that any forfeitures or casualties should be reserved to the 
regality. However, they stood obstinately on their rights, 
and the matter was only adjusted on the footing “that His 
Majestie’s advocate should judiciallie pass from all that he 
had propouned aganis the said replegeatioun ; that the same 
replegeation should be acknawledgeit and admittit in judge- 
ment,” and that the bailie “notwithstanding thereof and 
without prejudice thereunto, for the furtherance of His 
Majestie’s service, should sitt as judge with His Maj. 
justice, and see justice done to His Lordship’s vassalis 
and tennentis.” This arrangement was embodied in a formal 
letter to the Duke from the Privy Council.(a) 

Barony and regality jurisdictions were in their nature 
strictly feudal and territorial. The hereditary sheriffship was 
of a different character. The sheriff was directly the king’s 
officer, and his Court was the king’s Court. The sheriff's 
jurisdiction extended throughout the royalty—ze., all that 





(a) Register of the Privy Council, xiii. 505. 
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part of the country which was not within the limits of any 
regality. In theory, the sheriff was the supreme judge of the 
county; in practice, however, the sheriffs and the barons 
were treated by the legislature as judges of co-ordinate 
jurisdiction, The sheriff in early times was always a baron, 
and apparently the royalty was just his own hereditary 
barony, plus the Crown lands.(a) Every opportunity was 
taken to add to the royalty at the expense of the regalities. 

In course of time sheriffships came to be granted to 
persons who had no property in the lands of the jurisdiction, 
and such grants were frequently given not only to the granter 
personally but to his heirs. When the abolition of heritable 
jurisdictions took place in 1747, there were sixteen hereditary 
sheriffships in existence. 

The functions, civil and military, which were entrusted to 
the hereditary sheriffs may be gathered from the terms of a 
charter under the Great Seal, granted in 1452 by James II. 
to Andrew Agnew of Lochnaw. An old translation of the 
charter is among the Lochnaw family papers, and is printed 
in the late Sir Andrew Agnew’s “ Hereditary Sheriffs of 
Galloway.”(b) 

“ James, by the grace of God, King of the Scots, to all 
good men, &c., greeting :—Know that for the singular favor, 
love, and affection we bear to our lovit friend and esquire 
(scutifer) Andrew Agnew ; and for his and his son’s gratuitous 
services, manifoldly rendered, and to be rendered, tous. . . 
by these presents we make, constitute, and ordain the said 
Andrew Agnew to be our Sheriff of Wigtoun. 

“The said office of Sheriff of Wigtoun, with all the 
pertinents, to be held and possessed by the said Andrew 
Agnew for the whole term of his life ; and after his decease 
by Andrew Agnew, son and apparent heir of the said Andrew, 





(a) See the Historical Introduction to Professor Dove Wilson’s “ Sheriff Court 
Practice,” which contains (p. 14) an interesting examination of the relations between 
the sheriffs and the Lords of Regalities. See also Erskine, i. 2. 11; and i. 4. 1, 
et seq. 

(b) Vol. i. p. 265. 
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and by the heirs-male of his body lawfully begotte; whom 
failing by Patrick Agnew, natural son of the said Andrew, 
and the heirs of his body lawfully begotten ; whom failing by 
Gilbert Agnew, natural son of the said Andrew Agnew, senior, 
and the heirs of his body lawfully begotten, in fee and 
heritage for ever (the which foresaid persons failing, then 
freely to revert to us or our successors) with the fees, profits, 
emoluments, liberties, commodities, easements, and just per- 
tinents whatsoever, as well unnamed as named, in any way 
justly held to be belonging to that office, or that may here- 
after belong to it, freely, quietly, fully, entirely, honourably, 
well and in peace, with no let or hindrance whatsoever. 

‘With full and free power to them of ordering, beginning, 
holding, ending, and (when needful) of continuing Sheriff’s 
Courts, of summoning parties and causing them to be 
summoned, with power of levying fines, issues of Court and 
escheats, and of destraining, if need be, for the same, and of 
punishing delinquents. 

“With power of receiving and calling on pleas; and 
receiving and opening the breves from our chapel (presented 
to Andrew himself or his heirs) and duly doing desert thereto; 
of hearing, deciding, and duly determining suits and questions 
moved in and belonging to the said Courts ; with power of 
removing mayors and serjeants from their offices and appoint- 
ing others as oft as to them may seem expedient ; of deputing 
one or more deputy or deputies under them as often as it 
shall please them, and for whom they shall be responsible, 
who shall have the like powers in the matters premised. 

“ And also with power of ordering parades, and summon- 
ing gatherings of armed men, and raising the bondmen 
(vincinarios) all and singular within the sheriffdom for the 
defence of the country; and, if need be, of leading the 
inhabitants in person to us or our lieutenant to oppose our 
rebels and to defend our lieges. With power of correcting 
and punishing the absent, remiss, and disobedient, as their 
defections deserve. And generally with power of doing, 
exercising, consummating, and executing all other things 
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known to pertain to the office of sheriff whether by law or by 
usage. 

‘Wherefore we straightly command, and hereby apprize, 
all whom it may concern, that they promptly respond to, 
obey and apply to the said Andrew, and after his decease to 
his heirs foresaid, in all matters pertaining to the said office ; 
under all the penalties to which they shall otherwise be 
subject. 

“In testimony whereof, &c.” The charter is dated at 
Edinburgh, 29th July, 1452. 

There was scarcely any judicial office in Scotland which 
was not at one time or another the subject of a hereditary 
grant. The Act 1567, c. 28, providing that offices of judg- 
ment are not to be disponed heritably for the future, enu- 
merates among the offices which are not to be so disponed 
those of sheriff, steward, crowner, bailie, admiral, chamberlain, 
constable and justiciar.(a) In 1528,Colin, third Karl of Argyll, 
received a confirmation of certain offices including that of 
Justiciary of Scotland,(b) which thus became hereditary in 
the family of Campbell and was held by them for more than 
acentury. In 1633, Archibald, Lord Lorne, received a new 
grant of justiciary within the sheriffdoms of Argyll and 
Tarbat, the Isles, excepting Orkney and Shetland, and certain 
specified lands belonging to the Argyll family.(c) Readers 
of “ Catriona” will remember the Campbell judge and Camp- 
bell jury that fell to the lot of James Stewart of the 
Glens. 

As has already been pointed out, the system of hereditary 
Jurisdiction was in its earlier periods the only possible system 
of getting justice administered. The best proof that it 
worked well in the main is the fact that it did work for so 
many centuries, and that the relations between lord and 





position of the hereditary office-holders, The Act 1567, c. 9, provides that no 
person shall be admitted to any public office in the realm but such as profess the 
reformed religion. It is, however, expressly declared that this Act is not to 
extend to those holding offices heritably. 

(b) Douglas’s Peerage, i. 90. (c) 1633, c. 69. 
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vassal remained on the whole so friendly.(a) Scotland has 
never seen a Jacquerie. Still, from the beginning it was 
obvious that such a system was open to great abuses. It 
opened the door to unlimited petty tyranny, and, especially 
in the case of the great Lords of Regalities, it erected imperia 
in imperio which easily might, and sometimes did, become 
so powerful as to be a serious danger to the State. 

Accordingly from very early times we find attempts 
made by the Legislature to check the further granting of 
such powers. After the forfeiture of the Earl of Douglas in 
1455 it was enacted that all regalities in the King’s hands 
should be annexed to the royalty, and that none should be 
granted in future without consent of Parliament, and that 
no office should be granted in fee and heritage.(b) Such 
grants, however, continued to be made; sometimes they 
were confirmed by Parliament; often they were not, but 
they were exercised all the same. They were revoked again 
and again,(c) and still continued to be granted. The Act 
1567, c. 23, has already been referred to.(d) Under James I. 
a serious attempt seems to have been made not only to check 
new grants of jurisdiction, but to deal with those already 
existing. In 1617 commissioners were appointed to deal 
with the matter. The terms of their commission are 
characteristic of our Scottish Solomon. 


‘* A CoMMISSIONE FOR HERITABLE OFFICES. 


“QOure Soverane Lord Continewing in that Purpois and 
Resolution brede in his Royall heart in his young yearis for 
making of offices of Judicatorye in this kingdome as they 





(a) Summary remedies for injustice were sometimes found. There is a well- 
known tradition in Strathspey, concerning a certain baron-bailie of Abernethy 
named Bain, who, some two hundred years ago, made himself so hated by the 
people that they mounted him on a horse and drove him into the Spey. Next 
day some of his friends went down the river to look for his body. Near Cromdale 
they met a man who said : “ If it’s the Bailie ye seek, ye maun gang up and no 
doon the water, for he was ane that aye went contra to Nature.” 

(b) 1455, «. 3; ¢. 4. (c) 1498, c. 22 ; 1540, c. 4; 1555, c. 41; 1587, c. 14. 

(d) Supra, p. 439. 
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are in all weill governed staittis, Imploymentis for men 
furnischit with giftis suittable to the dignitie and gravitie of 
the places, quhairby manye abuses may be takin away, qlkis 
in heritable offices of that kind can not be avoyded, the 
Rightis thairoff falling oft tymes to wemen, to childrene or 
to men quha nather can discharge the place nor mak chois 
of sufficient deputtis; And yit his Maiestie remaning Con- 
stant in that Course of Myildnes and moderatioun so familiar 
to him, And being unwilling to take the saidis offices frome 
the present possessoures thairoff, Quha and thair predices- 
soures have bruikit the samyn monye yearis as thair Inherit- 
ance without guid and competent satisfactioun to be gevin 
to thame be their awin consent, Haithe thairfore wt 
advyis of the Estaittis of this pnt Parliament gevin and 
grantit and be vertue of this present Act gevis and grantis 
full Power and Commissioun to Jhonne Archibischope 
of Saintandros, Andro Bischope of Breichin, Jhonne Earle 
of Montrois; Thomas, Lord Bynning; David, Lord Scone ; 
David, Lord Carnegye ; Sir George Hay, Clerk of Register ; 
Sir William Oliphant, his hienes advocat; Sir Gedeoun 
Murray, thesaurer-depute; and Sir William Seytoun of 
Kyilismure, knight ; or to any of them to travell and deall 
with the haill heretable schirretts, stewartis, and _bailzeis 
within this kingdome, anent the surrender of the saidis 
offices in His Maiestye’s hands, and anent ane competent 
satisfactioun to be given to thame for the samene, and to 
mak ane faithfull repoirte to His Matie of thair procedingis 
thairin.” (a) 

Something seems to have been done to carry the purposes 
of this commission into effect. In the Act anent the Taxation 
of 1630, reference is made to “the great debts whilks His 
Matie hes contracted for the buying of heritable offices.” 
However, Charles I. had other urgent uses for money, and 
some hitches seem to have attended these transactions. Thus 
we find that the heritable offices of sheriff and coroner and 





(a) 1617, ¢. 24. 
VOL. 1X.—NO. 4. 
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right of regality of Sutherland were surrendered to the King 
by the Earl of Sutherland for £1000, by agreement dated 6th 
August, 1631, but were wadset to the earl till payment.() 
Again in 1633 we find William Douglas of Cavers presenting 
a petition to the Estates, in which he sets forth that he had 
agreed to surrender the heritable sheriffship of Roxburgh 
‘“‘possest by him and his predecessors these many ages 
bygane,” for the sum of 45,000 merks, Scots money, “ bot 
was never payit. And since it was not sutable to His 
Majestie’s just and beautifull dispositioun to tak from any of 
his good subjects that quhairunto they had richt be the lawes 
of the cuntrie, authorized by possessioun of long descent, 
without competent retributioun made to them for the same,” 
the petitioner asks to be allowed to keep his sheriffship till he 
gets paid. The petition was granted, and Douglas was 
permitted to hold his office till he should receive payment of 
£20,000 Scots.(b) 

Radical reform came with the Commonwealth. On 
3rd February, 1652, a Committee of the House of Commons 
was empowered to consider hereditary offices in Scotland. 
Cromwell’s ordinance for uniting Scotland into one Common- 
wealth with England was promulgated on 12th April, 1654. 
It abolished all heritable offices and jurisdictions. 

This clean sweep, like others of Cromwell’s reforms, was 
generations before its time, and at the Restoration the baron- 
bailies came to their own again. The Act 12 Charles II. 
c. 24, practically put an end to feudal jurisdiction in 
England, but in Scotland the Union found it still flourishing. 
By Article XX. of the Treaty of Union it is provided “That 
all heritable offices, superiorities, heritable jurisdictions, 
offices for life, and jurisdictions for life, be reserved to the 
owners thereof as rights of property in the same manner as 
they are now enjoyed by the laws of Scotland notwithstand- 
ing of this Treaty.” By Article XIX. heritable rights of 
admiralty and vice-admiralty are similarly reserved. 





(a) 1633, ¢. 54, (b) 1633, c. 48. 
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After the Jacobite rising of 1715 several heritable offices 
came into the hands of the Crown by forfeiture. By the 
Inquiry Act of that year(a) the forfeited regalities and 
admiralties were extinguished, and the stewartries and 
sheriffships were annexed to the Crown. 

Captain Burt, in his well-known “ Letters from the North 
of Scotland,” notes with amazement various instances of 
feudal tyranny in the Highlands in the first half of the 
eighteenth century, which had more or less authentically 
come to his knowledge—some extending even to the actual 
exercise of the power of pit and gallows.(b) 

The end came after the Forty-five. Local abuses might 
be tolerated, but it was out of the question that a system 
which might be, and in fact had just been, used to further an 
armed insurrection, should continue to exist. In August, 
1746, the House of Lords, on the motion of Lord Chancellor 
Hardwicke, desired the Court of Session to inquire and 
report as to the heritable sheriffships and regalities existing 
in Scotland, and in the following year the Heritable Juris- 
dictions Act(c) was passed. By it all heritable jurisdictions 
of justiciary, all regalities and heritable bailieries and inferior 
constabularies, and certain stewartries and sheriffships, are 
dissolved, and the powers formerly vested in them are to be 
exercised by such of the King’s Courts as these powers 
would have belonged to if the jurisdictions had never been 
granted, All sheriffships and stewartries not dissolved by 
the statute, where they had been granted either heritably or 
for life, are resumed and annexed to the Crown, and pro- 
vision is made for the exercise of their jurisdiction by a 
responsible legal official appointed by the Crown. The 
barons were left with only a few fragments of their old 
powers, and the exercise of these was so hampered with 
restrictions that they soon became practically obsolete. 

As the dissolved jurisdictions were patrimonial rights, 





(a) 1 Geo. I. c. 50. (b) Vol. ii. p. 246, et seg. (Ed. 1876.) 
I q 
(c) 20 Geo. II. ¢. 43. 
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their holders were held entitled to compensation. Their 
claims were referred to the Court of Session. The claims 
lodged amounted to £602,127, 16s. 8d.; the total sums 
allowed by the Court to £152,237, 15s. 4d. Of this, 
£21,000 went to the Argyll family for their heritable rights 
of justiciary. (@) 

So ended a system which had been part of the national 
life since the dawn of history, and which only perished when 
it had become quite incompatible with the conditions of 
modern life. It did not lack mourners. There were not a 
few of those who had grown up under the old conditions 
who never could regard the unfamiliar rule of an Edinburgh 
advocate with the same confidence as they had been used 
to place in the laird’s justice. “This feeling,” says Sir 
Andrew Agnew, “is well illustrated by a story told of an old 
retainer of the house of Garlies, who, having lived through 
four successive generations of the Stewarts, and remember- 
ing the days when barons could protect their vassals from 
the blackmailer or aristocratic cattle-lifter, or rid them 
effectually of the sheep-stealer taken redhand, would 
deprecatingly exclaim, ‘Hech! Yerl John was nae yerl, and 
Yerl Alexander was nae yerl ava!’ 

“Feeling, as his memory glanced backwards through the 
long vista of years, that his own status was lowered by the 
little power his present lord could wield in comparison of 
his ancestors, again he would repeat: ‘ Yerl John was nae 
yerl and Yerl Alexander was nae yerl ava. Yerl James was 
the man! He’d hang them up just o’ his ain word. None’ 
of yer law!’ The last sentence uttered with withering 
contempt, law being used as the antithesis of equity and 


justice.” 
Wiiu1amM K. Dickson. 





(a) See Hill Burton’s History of Scotland, viii. 501, et seg., and Agnew’s 
Hereditary Sheriffs of Galloway, ii. 330, et seq. 





Reviews of Books. 


Encyclopedia of the Laws of England: Being a New Abridgment by the 
most Eminent Legal Authorities. Under the general editorship of 
A. Woop Renton, M.A., LL.B., of Gray’s Inn, and of the Oxford 
Circuit, Barrister-at-Law. Vol. II., Banner to Cheque. Vol. IIL, 
Chicory to County Courts. London: Sweer & Maxwe tt, LimirTep ; 
Edinburgh: Wm. GREEN & Sons, 1897. 


THE second and third instalments of Mr. Wood Renton’s arduous under- 
taking are fully up to the level of the first volume, which was recently 
noticed in this Review (supra, p. 224). We welcome several new contribu- 
tors. Professor Maitland writes on Borough English, Burgage Tenure, 
and Canon Law, and Mr. T. Cyprian Williams on Chattels, Contingent 
Remainders, and Corporeal Hereditaments, with the learning and accuracy 
which we are entitled to expect from them. Mr. Muir Mackenzie gives us 
an interesting article on the Board of Trade. Mr. Archibald Brown’s 
article on Copyholds, and that of Judge Shortt on Copyright, seem complete 
and accurate. In point of length, Mr. Manson again heads the list with his 
article on Companies, which extends to nearly seventy pages, and gives 
a good summary of the Companies Acts 1862 to 1890, and of the decisions 
on them. The recent cases of the Aharaskhoma Syndicate and Andrews 
v. Gas Meter Company are duly noted, but we do not see any reference to 
Loch v. Queensland Company (1896, Q.C. 461) in connection with the pre- 
payment of shares or the payment of dividends out of capital. Other 
important articles are—Bills of Exchange and Cheque, by Mr. Kerly ; Bills 
of Lading, Bottomry, British Ship, Cargo, Charter-Party, and Collisions at 
Sea, by Sir W. Phillimore and Mr. G. G. Phillimore; Bills of Sale, by 
Mr. Weir; Building Societies, by Mr. Wurtzburg ; and Common Law and 
Contract, by Sir F. Pollock. The article on Charities seems to contain the 
substance of the law on the subject, but the arrangement leaves a good deal 
to be desired ; the writer has mixed up the law of mortmain and charitable 
uses and trusts in a way which must be confusing to the student. The 
article Base Fee is open to a similar criticism; it would have been much 
clearer if the old and modern terminology had been distinguished. In the 
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article Bastard, which appears to be in the main accurate, we notice a 
curious slip: the rule of bastard eigné is stated as if it were an exception to 
the incapacity of a bastard to inherit, and as if it were part of the modern 
law of descent. The article Bare Trustee is unsatisfactory. The writer 
states that the expression “is currently used in the text-books to indicate a 
trustee who has no beneficial interest in the subject-matter of the trust.” 
This is quite inaccurate. In the two passages from Lewin on “ Trusts,” 
which the writer cites as bearing out his statement, “bare trustee” is used 
as meaning a trustee who has no active duties to perform. The expression 
is constantly used in this sense in conditions of sale. At the end of the 
article Re Docwra (wrongly cited as Re Dochra) is referred to in such a 
way as to lead the incautious reader to suppose—(1) that V.-C. Bacon put 
on the expression “ bare trustee,” as used in the Vendor and Purchaser Act 
1874, a different construction from that adopted by V.-C. Hall and Stirling 
J.; and (2) that every married woman who is a trustee for sale is a bare 
trustee. Both these conclusions would be erroneous. 

Some criticisms on the general scheme of the work which we made in 
noticing the first volume apply also to the volumes before us. The space 
devoted to the titles, Branch Railways, Cassation, Chemical Manure, 
Chemical Process, and Chemist, seems to us out of proportion to their 
practical importance, and might have been more usefully devoted to an 


article on companies regulated by the Companies Clauses Acts. Some of 
the titles, too, are oddly chosen. We do not believe that there exists a 
practitioner, or even a student, gifted with an imagination sufficiently vivid 
to lead him to look for a disquisition on the liability of a lessee to pay rates 
and taxes under the title Bear and Pay, or for a sketch of the law relating 
to water courses under the title Confusion. 


C. $. 


A Treatise on the Law Relating to Bankers and Banking Companies. 
By the late James Grant, of the Middle Temple, Barrister-at-Law. 
Fifth Edition, by Ciraupe C. M. PLumprre, of the Middle Temple, : 
Barrister-at-Law, assisted by J. K. Mackay, of the Middle Temple, 
Barrister-at-Law. London: Butrerwortas, 1897. 


A fifth edition commands respect, even though forty years have 
elapsed before Messrs. Plumptre and Mackay were called on for the present 
edition of the late Mr. James Grant’s work. It has no doubt met with 
approval and acceptance among bankers. The style is clear and concise, 
and the present editors have preserved the author’s method. Bankers’ law 
books, if confined to laws peculiar to bankers, would be comparatively short. 
But every banker’s lawyer feels entitled to make various excursions into 
different branches of law which it is supposed to be desirable for a banker 
to know. It is to the praise of this book that the legal selections made are 
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judicious and relevant. A certain use has occasionally been made of Scottish 
cases; but it is rather strange that the learned editors, if they know the 
Scots Law Reports, should complain as they do about the paucity of judicial 
decisions on deposit-receipts, and that they should in consequence deal with 
this subject in a somewhat meagre manner. The distinction in our law 
between investments in stocks or shares, which have testamentary effect 
given to the names of wife or children contained in them, and similar 
destinations in deposit-receipts to which we refuse effect without proof of 
donation, appears to be unknown in England. All such investments of a 
man’s money in the name of others, whether in the form of deposit-receipts 
or of stock or share certificates, appear to be treated alike according to the 
best evidence of the intention of the owner of the money to be derived from 
the surrounding circumstances. If altogether unexplained, the insertion of 
another’s name in the investment will, in ordinary course, be evidence of a 
gift, but the circumstances will be weighed, and may point to this name 
having been used for convenience of management only (Marshall v. Crudwell, 
1875, L.R. 20 Eq. 328). There is much to be said for this view. In 
another matter of much consequence the same grave injustice is committed 
by the law in England as well as in Scotland: I refer to continuing 
guarantees, as for performance of an office, or for advances by a banker. 
The hardship is, that according to general understanding the death of the 
surety does not end the obligation. Consequently it happens in both 
countries that a cautionary obligation, of which the heirs are ignorant, may 
become exigible, with disastrous effects on the family estate, by transactions 
arising even after the surety’s death. It should be the rule in both countries 
that the obligation ceases at death. No doubt an odd distinction has been 
drawn in England between a continuing guarantee for advances and a 
similar guarantee, as for due performance of an office. It is said that in the 
latter case the guarantee is binding so long as the principal debtor is kept 
in the guaranteed office or position (it may be for his life), and that in the 
absence of express stipulation neither the guarantor nor his executors can 
withdraw, and still more clearly the death of the guarantor does not end the 
obligation (Lloyds v. Harper, 1880, 16 Ch. D. 290). The consideration 


for the guarantee, it is said, is given in this case once for all, and cannot be 


determined by the guarantor, and does not cease at his death. In regard to 
continuing guarantees for advances, on the other hand, each advance is now 
taken by itself as following on the joint request of the principal and his 
sureties. In the absence, therefore, of stipulation to the contrary, the 
guarantor may give notice to terminate his liability for future advances. 
Following on this line, it may be held that on notice of the death coming to 
the banker, the executors, at least where they hold for limited trust pur- 
poses, and have no right to enter into guarantees, are discharged (Coulthart 
v. Clemenston, 1879, 5 Q.B.D. 32). It is satisfactory that even through 
technicalities a just result should be reached in this instance. But the 
simple and only fair rule is that death as a public fact should close all con- 
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tinuing guarantees in the same way as it dissolves partnerships. This book, 
however, is naturally not concerned with reforms, particularly those which 
may prejudice bankers, It is a magazine of legal information useful and 
important to bankers, and its chief use is to warn bankers at what point 
serious questions are likely to arise; and they are as a class too astute to 
imagine that the study of this book will make them lawyers. In short, this 
is only another help to the realisation of the great ideal of the perfect 
banker, who to a mastery of economics, finance, and the conditions of trade 
and industry, local and general, has to add some knowledge of law. 
R. V. CAMPBELL. 


The Preservation of Open Spaces and of Footpaths and other Rights 
of Way: A Practical Treatise on the Law of the Subject. By 
Sir Ropert Hunter, M.A., Solicitor to the Post-Office, formerly 
Honorary Solicitor to the Commons Preservation Society. London: 
Eyre & Spottiswoope, 1897. 


This admirable book should be in the hands of everyone who desires to 
maintain public rights to the enjoyment of land in rural England. Sir 
Robert Hunter brings to the work, not only accurate and exhaustive 
knowledge of the law, but large practical experience of the subject, gained 
by his own public spirited support of the Commons Preservation Society, 
and he has written in a style to be understanded of the people. Perhaps the 
most interesting chapter in the first part of the book is that on ‘Claims by 
the inhabitants of a district to enjoy rights on a Common.” The general 
rule is against the legal possibility of this, although on special grounds 
grants of rights of pasture in the fen country, and also grants of lopping 
and taking wood in Royal forests,(a) have been sustained. Of course, in 
many cases, the inhabitants may be entitled to common rights in respect of 
their occupancy of lands, and the rule has been practically relaxed in the 
oyster dredging case, decided in favour of the free inhabitants in Saltash, 
(7 App. Cas. 633), and in the pasturage case decided in favour of the 
parishioners represented by the vestry in Heugh v. West (1893), 2 Q.B. 19. 
The chapter on village greens is also of great interest and importance. 
Rights of public recreation of this nature have been recently vindicated at 
Appes Quinton Green, Gloucestershire, the Green of Walton, Somersetshire, 
and Stockbridge Common Down, Hants. In the last case the decree found 
that “the inhabitants were entitled by custom to use the downs for all 
useful and lawful games and recreation, including riding, and were entitled 
to erect such tents and accessories as were necessary.” The difficulty in 
such cases is that the proof of user so often extends beyond the inhabitants 
of the particular village. There is no doubt that rights of this general class 








(a) In the Epping Forest arbitration Lord Hobhouse held that the parishioners of 
Loughton were entitled to lop wood in the forest. 
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have in many cases been sacrificed in Scotland. In the second part of the 
book Sir Robert Hunter deals in a very thorough and satisfactory way with 
rights of way, their obstruction and repair, including fords, roadside waste, 
and foreshore. The question, which has sometimes arisen in Scotland, 
whether there is of common right a public right of passage on the great 
inland lochs, is quite settled in favour of the public as regards the large 
Irish lakes, and Ulleswater (Marshall v. Ulleswater Steam Navigation 
Company, L.R. 7 Q.B. 166), and the Norfolk Broads (which is not a tidal 
water), Micklethwayt v. Vincent, 1892, 67 L.T. (N.S.) 225. 


The Conveyancing Acts, the Vendor and Purchaser Act, and the 
Trustee Act. By Avuprey Sr. Joun Crerke, B.A., and the late 
Tuomas Brett, LL.B., both of the Middle Temple, Barristers-at-Law. 
Fourth Edition. London: ButrerwortH & Co., 1897. 


This a very concise and accurate annotation of the leading Acts. Several 
reasons made another edition desirable. In the first place the law relating 
to trustees was consolidated by the Act of 1893, and all the trustee sections 
of the Conveyancing Acts now appear as re-enacted sections of the Trustee 
Act; hence this Act, although containing much substantive law as to 
trusts, must appear in connection with the Conveyancing Acts. Then, the 
Conveyancing Act of 1892 makes certain important changes. Where a 
right of forfeiture or re-entry is waived by the lessor, or relieved from 
under the statute, it was no doubt decided in Bridge v. Quick, 61 L.J., 
().B. 375 that payment of costs as between solicitor and client, and of the 
expenses of surveys and schedules of dilapidations, might be made a con- 
dition of an action of ejectment being stayed, but these costs and expenses 
are now declared to be a debt due by lessee to lessor. The case of bank- 
ruptcy is also dealt with, and the law now stands that, where the condition 
is for forfeiture on bankruptcy of the lessee, or on the taking in execution 
of the lessee’s interest, relief may be given within one year, if the lessee’s 
interest is sold within that period. It would thus appear that, if the bank- 
ruptey is annulled without a sale having taken place, there may be no 
power to relieve (Smith v. Gronow (1891), 2 Q.B. 394). Again, the benefit 
of relief from forfeiture is now extended to under lessees, who, it was held 
in Burt v. Gray (1891), 2 Q.B. 98, were not so entitled under the Act of 
1881. The Court has a considerable discretion as to the conditions on 
which relief is allowed; see Cholmeley’s School v. Jewell (1894), 2 Q.B. 
906. Section 3 of the Conveyancing Act of 1892 enacts that a covenant 
against assigning or underletting without licence or consent shall be 
deemed to be subject to a proviso, that no fine shall be payable in respect 
of such consent, but that a reasonable sum for expenses may be required. 
Of course, this does not trench on the lessor’s arbitrary power to refuse 
consent. It is difficult, however, to see why he should not be allowed to 
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sell his consent. In the case, not uncommon in English leases, where it is 
provided that the consent of the lessor shall not be arbitrarily withheld in 
the case of a respectable and responsible person, it is said that the attempt 


to extort a sum of money would be held such a breach of covenant as to 
set the lessee free from the fetter. The case has not actually occurred in 
Scotland, although the clause in Wight’s case, 17 D. 364 gave rise to some 
observations which were repudiated in the Duke of Portland’s case, 4 Macp. 
10. In the latter case the landlord was ready to sell his consent for an 
obligation to ship iron at Troon, but this did not excite any hostile observa- 
tion on the Bench. 


Oke’s Game Laws: Containing the whole Law as to Game Licences and 
Certificates, Gun Licences, Poaching Prevention, Trespass, Rabbits, 
Deer, Ground Game, Dogs, Birds, Poisoned Grain, and Wild Birds 
throughout the United Kingdom. Fourth Edition. By J. W. Wi1uIs 
Bunp, M.A., LL.B., of Lincoln’s Inn, Barrister-at-Law. London: 
Burrerwortu & Co., 1897. 


It was certainly necessary to have a new edition of the venerable Oke. 
As Mr. Bund points out, the aspect of the law has completely changed 
since 1880. The Ground Game Act, passed with the best intentions, has 
made the existing confusion worse confounded, while the Wild Bird Acts, 
however necessary for certain classes of birds, have been practically 
extended to all birds, and have become of even greater importance than the 
Game Laws. Mr. Bund comments with gloomy sarcasm upon Section 2 of 
the Ground Game Act, as interpreted in Morgan v. Jackson, 59 J.P. 327, 
to the effect that the tenant with right to shoot, who lets the right, may, 
nevertheless, exercise his inalienable right under the statute. The idea of 
the section is that ‘An occupier can make a contract for value and then 
legally break it. This is almost the only case known to the law where a man 
is empowered by statute to deliberately break his own contract.” This 
matter, however, was sufficiently thrashed out in 1880. As to wild birds, 
the Secretary of State has power to alter close times, and to extend 
protection to any birds and their eggs, and the County Councils are 
constantly petitioning for changes, so that the law can only be ascertained 
by studying the local orders under the Acts, the substance of which 
Mr. Bund prints to the number of 125. The leading difference between 
the English and the Scots game law is that on a lease in England the 
right to game passes to the tenant, unless expressly reserved, contrary to 
the doctrine of Copland v. Maxwell, L.R. 2 H.L. Se. 103. The English 
law recognises four methods in which property in game may be acquired ; 
(1) ratione soli—i.e., where game is both started and killed on the same 
property ; (2), per industriam ; (3), propter impotentiam ; (4), ratione 
privilegii, The Scots Law, following more closely the Civil Law, gives the 
property to the captor, irrespective of the ownership of the soil; and as regards 





REVIEWS OF BOOKS. 


the fourth head, it may be said generally that there are in Scotland no 
forests, chases, free warrens, or manors in the sense in which these terms 
are understood in England. Mr. Bund mentions, with evident satisfaction, 
that the rule that the public, or any other undefined body, cannot acquire 
such a profit & prendre as a right to sport has not been displaced by the 
decision of the House of Lords in Goodman v. Mayor of Saltash, L.R. 


7 A.C, 633. 


The Law of Torts. By Sir Freperick Pottrock, Bart., of Lincoln’s Inn, 
Barrister-at-Law, &c. Fifth Edition. London: Stevens & Sows, 
1897. 

Sir Frederick says he has re-written the first chapter, but no material 
change has been made in the doctrine. Now that the Butchers’ Boycott 
fills all the newspapers, and an action has been raised to test the legality of 
certain combinations in Scotland, it is a pity that, owing to the delay of 
the House of Lords in delivering judgment after consulting the judges in 
Flood v. Jackson (1895), 2 Q.B. 21, we have not the benefit of the author’s 
views on this latest question in the law of conspiracy. The Mogul case 
(1892, A.C. 25) established that a common form of boycotting trade 
agreement, although not itself enforceable by the parties thereto as being in 
restraint of trade, was not an actionable wrong as regards the boycotted 


person, although such agreements, where accompanied by excessive public 


inconvenience, might amount to an indictable conspiracy in the criminal 
law. We cannot agree with Sir Frederick that the decision of the Court 
of Appeal in Temperton vy. Russell (1893), 1 Q.B. 715—(viz., that the 
procuring persons, without intimidation, not to renew expiring contracts of 
service, is actionable, if done with intent to injure), is not consistent with 
the doctrines laid down in the Mogul case ; but it may be anticipated that 
Flood v. Jackson, which was a case of malicious persuading an employer to 
dismiss an employee whom he was entitled to dismiss, will be decided by 
the House of Lords in favour of freedom, and not of restraint. It seems to 
be left out of sight that what is lawful and innocent in an individual may 
become intolerable and inconsistent with individual liberty of action when 
done by a crowd. Sir Frederick rightly regards the new Workmen’s 
Compensation Act as not belonging to the Law of Torts, but rather to 
consist of new terms added to the contract of employment, just as in other 
circumstances a duty of insuring safety has for public reasons been laid on 
occupiers of premises. It is unfortunate that Sir Frederick seldom 
condescends to notice Scottish decisions. He might have received from 
them some assistance in the discussion of an interesting question, to which he 
does not give adequate treatment—viz., in what cases an owner of property 
may avoid liability, which he would otherwise have incurred, by the plea 
of having employed an independent contractor. The Scots law is shortly, 
but authoritatively, stated in Cleghorn v. Taylor, 18 D. 664, referred to 
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with approval in Campbell v. Kennedy, 3 M. 121. The English law is also 
fairly well ascertained in the series of cases—/Pickard y. Smith, 10 C.B. 
(N.S.), 476; Zarry v. Ashton, 1 Q.B.D. 314; Dalton v. Angus, 6 A.C. 
829; Hughes v. Percival, 8 A.C. 443; and Hardaker vy. Idle County 
Council (1896), 1 Q.B. 335. From these cases it would appear that 
where by statute, contract, or neighbourhood a proprietor is under a 
positive duty to take certain precautions, or to keep his property from 
being a cause of danger to the public, or to neighbours, by defect in structure 
or repair, use, or management, which reasonable care and skill can guard 
against, he cannot devolve this responsibility upon a contractor, however 
independent of his own control. He is not protected by the fact that he has 
employed a skilful and competent tradesman; and this rule applies, not 
only to repairs or alterations involving considerable hazard, but to the most 


ordinary repairs, if these are negligently executed by the contractor. He 


is not, of course, liable for what has been called the casual, or collateral, 
negligence of the contractor in carrying out proper operations, of which an 
admirable illustration may be found in the leading Scottish case of 
M‘Lean v. Russell, 12 D. 837. The general law was stated by Lord 
Kyllachy in a recent case, Sandeman v. Duncan’s Trs., 10th March, 1897, 
4 Sc. L.T., No. 464. ‘The cases cited seem to me conclusively to establish 
that while an owner of premises, performing operations within his premises 
which may result in injury to his neighbours, shall not be liable for 
collateral or casual acts of negligence on the part of the contractor he 
employs, he shall yet be liable if such contractor executes his work faultily 
or imperfectly, so as to cause injury to neighbouring premises.” It is 
believed that Lord Watson’s opinion in Dalton v. Angus, 6 A.C. p. 831, is 
not really at variance with this statement: ‘‘ When an employer contracts 
for the performance of work, which, properly conducted, can occasion no 
risk to his neighbour’s house, which he is under obligation to support, he is 
not liable in damages arising from the negligence of the contractor. But in 
cases where the work is necessarily attended with risk, he cannot free 
himself from liability by binding the contractor to take effectual pre- 
cautions.” It is impossible to support any practical distinction based on 
the degrees of risk attending different operations, and the case of Cleghorn 
v. Taylor was one of ordinary repair. 


Law of Rights in Security, Heritable and Moveable, including 
Cautionary Obligations. By W. M. Gioae, B.A. (Oxon.), Advocate, 
and J. M. Irvine, LL.B. (Edin.), Advocate, Lecturer on Civil Law 
in the University of Glasgow. Pp. 1023. Edinburgh: Wm. Green 
& Sons, 1897. 


Mr. Gloag and Mr. Irvine have produced a useful and interesting book, 
well and clearly written, and evidently based upon an anxious study of the 
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authorities in both Scots and English law. No doubt the time had come 
for writing, or rewriting, several chapters in Scots law, and this has now 
been done with considerable success on such subjects as, “ Securities over 
Moveables,” ‘Securities by Transfer of Documents of Title,” and 
“Rights in Security in Negotiable Instruments.” The treatment of 
heritable securities (so far as it goes) and of cautionary obligations is also 
excellent. At many points the authors have to admit that the law is in an 
uncertain and unsatisfactory condition, but they do their best to reconcile 
conflicting decisions, and they are not afraid to state the opinions they have 
themselves formed. Thus, in his chapter on the Bankruptcy Act 1696, 
Mr. Gloag carries scepticism further than previous commentators: “It 
would, therefore, appear that it is impossible in the present state of the law 


to lay down any rule as to what may be regarded as an incomplete security 
which the debtor may effectually complete within sixty days of his bank- 
ruptey.” In the Cowdenbeath case, 22 Rett. 682, Lord Low uses the 
expression, ‘‘on the faith of a specific security to be immediately granted,” 


and Mr. Gloag says the security would be sustained “if the interval of time 
between the obligation to give the security, and the act by which it was 
completed, was so short that the two acts might fairly be considered as 
one.” This seems hardly so rational a test as that laid down by Lord 
President Inglis in Stiven v. Scott, 9 Macp. 923—viz., whether the 
obligation to give security, being part of the consideration for the advance, 
is immediately and unconditionally enforceable, because there might be 
circumstances, for which the creditor was not responsible, but which 
delayed the completion of the security. But no doubt the tendency has 
been towards a stricter interpretation of the statute, and Professor Bell’s 
phrase “after an interval of time” is at least too vague to be supported by 
the later cases. In considering the question raised in Campbell v. Deans, 
17 Rett. 661, whether a registered bondholder is entered with the superior 
by section 4 of the Conveyancing Act 1874, Mr. Gloag properly suggests 
that, when the entry is untaxed, the bond should be granted with an 
express de me holding. On the question of intimation with a view to sale, 
reference might have been made to the opinions of the judges in Fleming 
v. Imrie, 6 Macp. 363. As to the competency of parole evidence, where 
third parties wish to prove for collateral purposes a trust under an absolute 
disposition, the controversy in the Registration Appeal Court in Stewart v. 
Sutherland, 7 Macp. 298, and Skeete v. Stewart, 7 R. 12, might also have 
been noticed. We agree with Mr. Gloag as to the difficulty of reconciling 
Forrester’s case, 2 R. 755, with that of the Pant Mawr Company, 10 R. 
457, both being cases of partnership, and equally entitled or disentitled to 
the protection of the Act 1696, c. 25; but he seems to hesitate too much in 
applying the doctrine of the Heritable Reversionary Company v. Miller, 
19 R. 43, to the case of the creditor under an absolute disposition. There 
will be general agreement with the dissent expressed at p. 117, from the 
extreme view stated by Lord Young in Adair’s Trustees v. Rankin, 
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22 R. 975, as to the right and duty of the postponed bondholder to sell up 
the first bond. This is not the only occasion on which the learned authors 
have felt it necessary to protest against Lord Young’s brilliant heresies in both 
Feudal and Mercantile law. Thus, dealing with Brown v. Ainslie, 21 R. 
173, “it is submitted, with deference, that the opinion of Lord Young is in 
conflict with all the prior authorities as to the effect of intimation of a sale 
to the keeper of the private warehouse of the seller.” Even the House of 
Lords is mildly remonstrated with, and confronted with the disastrous 
results to strict legal principle, if the principles of Vorth-Western Bank vy. 
Poynter, 22 R. (H.L.) 1, were applied to an ordinary case of pledge of 
moveables without bill of lading or other document of title. Mr. Gloag has 
very clearly stated the difficulties that arose round section 1 of the 
Mercantile Law Amendment Act, and seem not to have been completely 
removed by section 61 (sub-sec. 6) of the Sale of Goods Act. He 
maintains that it has been finally decided in Lobertson v. Walker, 
34 Sc. L.R. 82, that, the question now being “not whether a. sale 
‘“‘was actually carried out, but whether that sale was intended to operate 
“asa security,” the venerable authority of Ifbain vy. Wallace is overthrown. 
But, surely, in all the cases in which the Court held that a certain trans- 
action had the legal effects of a sale under the Mercantile Law Amendment 
Act, they must also have held that the parties intended the transaction to 
operate as a sale, whatever subsidiary agreements or understandings there may 
have been. It is a little unfortunate for the completeness of the chapter on 
Securities by transfer of documents of title that this book should have been 
sent to press just before the decision of the Court in Robertson v. Baxter 
and Inglis, but the decision now given to the effect that, notwithstanding 
the Factors’ Acts, a pledge of goods cannot be completed by the mere pledge 
of the document without delivery or intimation, amply justifies the authors’ 
statement of the common law on this subject. The case of Znglis has been 
appealed to the House of Lords, and the profession will watch with interest 
how the extremely able dissenting opinion of Lord Young is there received. 
One of the most interesting points in this case is further noticed in the 
chapter on the form and effects of Assignation (p. 490). It was discussed 
by Lord Rutherford in Wallace v. Davies, 15 D. 693, who held that, where 
a cedent was divested by a foreign assignation not requiring intimation, 
there was no right left that could be arrested by the cedent’s creditor in 
Scotland. Of course, the debtor would in any view of the law be protected 
against double payment. This position was frankly taken up by Lord Young 
in Inglis’ case,and by doing so he seems to have shocked the orthodoxy 
of his brethren on the bench. A striking feature of this book is the extent 
to which the authors have been compelled to found upon, and to discuss the 
principles of, leading English cases. Thus, on the doctrine of the quasi- 
negotiability of certain documents by the operation of personal bar, or 
estoppel, it is pointed out that we have now the authority of Lord Kinnear 
in Mitchell v. Heys, 21 R. 600, for holding that, for the purposes of such 
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cases, the English doctrine of estoppel is not different from the Scots law 
of personal bar. More doubtful is the appeal made to the Marquess of 
Northampton v. Salt (1892), A.C. 1, on the question whether conventional 
irritancies in rights in security are not enforceable. The English rule, “once 
a mortgage always a mortgage” seems quite independent of any process of 
declarator. As regards the right of the cautioner to sue the debtor, 
Mr. Irvine cites the doctrine of Erskine that the cautioner is so entitled, 
not only on being himself sued by the creditor, but on the creditor using 
any other legal step against him for obtaining payment. We presume this 
includes the case of a simple demand for payment by the creditor addressed 
to the cautioner, the debt being overdue. This is certainly recognised as 
sufficient in practice, and the usual form of Summons craves that the debtor 
should pay either to the creditor or to the cautioner in order that a dis- 
charge may be obtained. In a book of 1000 pp. there must always be 
many points for criticism, but Messrs. Gloag and Irvine are to be congratu- 
lated on having produced an able and scholarly work which is a credit to 
the Scots Bar, and a useful offering to the profession at large. 


Balfour’s Handbook of Court of Session Practice. Second Edition. 
By Rosert Berry. Edinburgh: Witiiam Green & Sons, 1897. 


The popularity of this little book is evidenced by the fact that it has 
been for some time out of print, and that it has been found necessary to 
prepare a new edition. It is an excellent student’s manual, well arranged 
in plan and accurate in expression, and the author and editor show good 
judgment not only in what they have put into the book, but in what they 
have left out. The present edition does not differ materially from the first, 
but the book has been brought down to date, and has been in part re-written 
and expanded. The editor has also taken advantage of a hint given in the 
pages of this Heview on the first appearance of the book, and has largely 
increased his citations of authority, thereby much enhancing its value. The 
book will duubtless in its new form be found useful both by students and 


young practitioners. 
J.d.C. 








Wotes on Decided Cases. 


a 


Company—Shares issued at a Discount— Walton v. Saffery (1897), 
A.C, 299.—The dissenting authority of Lord Herschell is of great weight, 
but it is difficult to resist the reasons on which the other Law Lords have held 
that the principles laid down in the Ooregum case (1892), A.C. 125 really 
apply to calls on discount shares paid for the purpose of adjusting the rights 
of contributories, as well as to calls for the payment of debts and of costs in 
the winding up. The contention of the appellant was, as stated by Lord 
Watson, that the condition of immunity from calls, although ineffectual in 
law so far as creditors and costs were concerned, is a contract valid inter 
socios and binding on the company in all questions between it and its 
ordinary members and the holders of these discount shares. His Lordship 
says it is not unlawful for shareholders, who wish to raise additional capital 
by issuing discount shares, to undertake through the company that the sum 
needed to pay creditors in liquidation and the liquidation costs shall be 
charged primarily on the unpaid capital which they are liable to contribute, 
and that no contribution shall be required from the discount shareholders. 
A preferential dividend and a preference in surplus assets is a domestic 
matter, because neither touches the capital dedicated to the creditors. But 
then the resolution to issue and the actual issue of discount shares was one 
indivisible and absolutely null transaction ; and it is impossible to split it 
up and extract from it a severable and valid condition that certain privileges 
should be given in the surplus assets, while the main substance of the 
agreement (viz., non-liability to creditors) is found to be impossible in law. 
It is no doubt true, as Lord Herschell says, that the statute does not direct 
calls to equalise the payments made by contributories, but only to adjust 
their rights, and also that, at the date of the issue of the discount shares 
in question, it was probably believed by most people that the issue was 
completely valid ; but it is impossible to agree that ‘it would be much more 
consonant with recognised principles to hold the members bound and the 
transaction valid, in so far as the statute does not invalidate it.” It is odd 
that this figment of a “social contract,” totally different from the contract 
actually made, should have lodged in the clear mind of Lord Herschell. As 
Lord Macnaghten points out, there was no contract ; both parties—viz., the 
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directors acting for the company and the discount shareholders, acted under 
a misconception of law, and the whole thing was void. And he also reminds 
the profession that, although there was a temporary lapse from judicial 
virtue on this question, the illegality of reducing capital by issuing discount 
shares was just as plainly stated by Lord Selborne in 1873, Dent’s case, 
L.R. 8 Ch. 768, as it was twenty years later in the Ooregum case. 


Appropriation — Cory Brothers 4 Company v. Owners of ‘“ Mecca” 
(1897), A.C. 286.—There is no novelty in this case except the fact that 
upon what seems a fairly plain and simple rule of law both Bruce J. and the 
Court of Appeal (Lord Esher, Kay, and A. L. Smith L.J.J.) went com- 
pletely wrong, and had to be set right by the House of Lords. It was the 
ordinary case of a statement furnished by the creditor, just a list of bills for 
necessaries supplied to two ships, then a payment credited, and a cash 
balance brought out. The creditors were afterwards able to proceed against 
one of the ships in rem, and they of course then applied the payment to the 
bills against the ship which they could not lay hold of. This the Court of 
Appeal held to be justified by Clayton’s case (1 Mer. 585), but, as pointed 
out by Lord Macnaghten, the doctrine of Clayton’s case has no application 
to such facts. The debtor not having appropriated the payment in question, 
the right to appropriate devolved on the creditor. At the date of Clayton’s 
case in 1816 it was thought that, according to the rule of the civil law, the 
creditor was bound to make his election at once, or, at all events, within a 
reasonable time. Now it is settled that the creditor may appropriate down 
to the eleventh hour, and may do so, not necessarily by an expression of his 
intention, but by conduct, as by bringing an action claiming a certain 
balance. It will be observed that the bills above mentioned were, to use 
the words of Sir W. Grant in Clayton’s case, ‘“ Distinct insulated debts 
between which a plain line of separation could be drawn.” In the totally 
different case of an account current with a bank, the sums paid in form one 
blended fund, “and there is no room for any other appropriation than that 
which arises from the order in which the receipts and payments take place 
and are carried into the account. Presumably it is the sum first paid in 
that is first drawn out.” But, after all (and this is the most important part 
of the judgment of the House of Lords in the case under notice, though the 
point has been noted previously in lower Courts), even within the class 
of cases to which it properly applies, the rule of Clayton’s case has no 
mysterious inevitable operation irrespective of the real intention of the 
parties. Lord Macnaghten quotes with emphatic approval the views stated 
by a Court of Appeal that included Sir George Jessel, M.R., and 
L.J. Thesiger, in Hallett’s case (13 Ch. Div. 728): “It is a very convenient 
rule and I have nothing to say against it, unless there is evidence either of 
an agreement to the contrary, or of circumstances from which a contrary 
VOL. IX.—NO. 4. 2H 
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intention must be presumed, and then, of course, that which is a mere 
presumption of law gives way to these other considerations.” 


Divorce —Nullity —Fraud— Moss v. Moss (1897), P. 263. — The 
elaborate judgment of Sir Francis Jeune in this case confirms the generally 
accepted view of the law in Scotland, though it is at present unsupported 
by any decision. A husband brought a petition for nullity of marriage on 
the ground that at its date his wife was pregnant by another man. Upon 
the evidence the President held this fact proved, and also that the husband 
was unaware of his wife’s condition at the marriage, and had no grounds 
for making any enquiry as to her character. The legal question was thus 
sharply raised whether this was a ground of nullity by the law of England. 
It was argued on the grounds—1l. That concealment by the woman of her 
condition was fraud in essentialibus ; and 2. That a woman who is pregnant 
is not apta viro, inasmuch as she cannot conceive by her husband, and, 
therefore, is not in a condition to give a valid consent to marriage with him. 

The authorities, English and Scottish, were fully considered, and reference 
was made to the laws of several other European countries, and to American 
decisions. Of the Scots authorities, Bankton maintains that the concealed 
antenuptial unchastity of the woman would be a ground of reduction, 
whether she was pregnant or not at the time of the marriage (i. 5, 35). 
But in this he contradicts Stair, and is followed by no other writer. Fraser 
is clear that mere unchastity would not be enough, but gives no opinion of 
his own as to the effect of concealed pregnancy. He contents himself 
with citing various foreign laws which admit this as a ground of nullity 
(H. and W., i. 451). There are several American cases which support this. 
Of these the one chiefly relied on was Reynolds (1862), 85 Mass. (3 Allen), 
605. The grounds of that judgment were that the fraud went to the essence 
of the contract, inasmuch as, in the circumstances, the woman was not apta 
viro, that to admit the validity of the marriage would saddle the husband 
with the paternity of a child which was not his, and that it would be unfair 
to compel him to expose the unchastity of his wife as the only way of 
disproving his paternity, and yet not to free him from the duty of 
cohabiting with her. Mr. Bishop discusses Reynolds very fully (Ed., 1891, 
i. 479 seg.) He says the reasoning on which the case proceeds is, when 
looked at in its parts, unsatisfactory. But “though the legal understanding 
would reject each one of these considerations if it stood alone, when they 
are combined it cries ‘ Hold, here is enough.’” It is true that, popularly 
speaking, there is even too much, but the President of the Divorce Division 
does not agree with Mr. Bishop that several elements each too weak in 
itself to justify a decree of nullity should, when combined, have that effect. 
Mr. Bishop’s own criticism of the separate grounds is very effective. As to 
the presumed paternity he points out that if the man has evidence which 
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would prove the marriage void (assuming the ground a valid one), he could 
prove that the child was not his. And as to the theory that the woman is 
quasi impotent, not being in a position to conceive a legitimate child, he 
says, “if pregnancy prevented consummation and if it was incurable either 
by time or art, there would be great force in this reasoning.” 

Sir F. Jeune rested his judgment on the ground that by the law of 
England a marriage had never been declared void on account of fraud 
which induced consent. It must be fraud which procures the form without 
the substance of consent, as where one person is substituted for another. 
Otherwise put, the ground of nullity has been, not the presence of fraud, 
but the absence of consent. The Canon law was referred to as going 
far to support this view, and as clearly laying down that previous unchastity 
of the wife is not a ground of nullity. 

Upon this point the judgment has already been challenged by Dr. Emil 
Reich, in a learned letter to the 7imes of 8th June. The passage in the 
Decretum is C. 29, qu. 1. Quit ducit in uxorem meretricem vel corruptam 
quam putat esse castam vel virginem non potest eam dimittere et aliam 
ducere. Dr. Reich points out that this fragment has only the authority of 
Gratian. The decree of a council, or the bull of a pope, properly carries 
great weight even in our Courts. But the mere dictwm of a Bolognese 
monk of the twelfth century may, Dr. Reich thinks, be safely disregarded 
in the year of grace 1897. But in this Dr. Reich loses sight of another 
passage, c. 25 X., 2. 24, de gure jurand, in which Innocent the Third 
declared that a sponsus who discovered that his spouse had previously been 
unchaste, was not entitled to break off, if the sponsalia had been ratified 
with an oath. A fortiori he would not be able to get a marriage annulled. 
And it is significant that so far as appears, Gratian’s view has prevailed 
throughout the history of the Canon law. All the best modern writers, 
Freisen (278), Esmein (1313), Friedberg, Lehrbuch (371), accept his 
statement as a correct exposition, and cite no authorities against it. Nor, 
so far as I can discover, did the Canon law distinguish the case of concealed 
pregnancy from that of concealed unchastity. 

It would no doubt be easy to find passages in some of the canonists in 
favour of this ground of nullity being sustained. Brouwer, for example, 


who discusses the matter very fully (i. 18, 27), thinks if the man leaves the 


woman at once on discovering her condition, he ought to be allowed to have 
the marriage annulled. But he does not suggest that there is any authority 
for this. Sanchez says, a sponsus may break off the engagement if he 
discovers the sponsa has been unchaste before the betrothment, but a 
husband cannot on this account put away his wife, sufficiens enim is error 
est ut sponsalia dissolvat. At semel matrimonio inito, non erit sufficiens 
divortit etiam quoad torum causa, sed compelletur vir consummare nisi ad 
religionem transeat (Lib. vii., Disp. 18, n. 20). It does not seem to occur 
to him that this might be regarded as an error personae nullifying the 
marriage ab initio. It is true that some foreign codes—e.g., the Austrian 
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and the Swedish, have expressly admitted this ground of nullity, and that 
in France and Germany Courts have in particular circumstances held that 
this amounted to error personae—erreur sur la personne morale. These 
decisions have of course no authority with us. A fact not mentioned in 
the report strongly confirms the judgment. Lord Redesdale proposed to add 
a clause to the Matrimonial Causes Act 1860, making concealed pregnancy 
a ground of nullity, when the Court should be satisfied that the husband 
was not the father of the child, and that he was unaware of the wife’s 
condition at the marriage. The clause was successfully objected to by 
the Lord Chancellor (Campbell), on the ground that the object of the bill 
was not to change the law, but to improve the procedure of the Divorce 
Court (Hansard, Third Series, vol. clviii. p. 217). This is pretty good 
evidence that the generally accepted view is that to which Sir Francis 


Jeune has now given judicial authority. 
ee WB. 


Is Indictment cured by Conviction ?—Davidson v. Carnockan (not 
reported).—The prosecutor in the Burgh Court of Stranraer desired to 
charge a hotel-keeper with a sale after closing hour on the night of 
4th, or early morning of 5th, January last. His charge as to time 


was so far correct—‘‘ between the hours of ten of the clock at night of 
the 4th and eight of the clock of the morning of the 5th, both days 
of January, 1897;” but unfortunately the complaint then proceeded 
to the repetition of an old and now useless formula, “Or about that 
time.” The Court have previously held that this formula in a com- 
plaint is void, because it is an alternative which might cover a time 
when selling is permitted; and, therefore, that such a complaint is irrele- 
vant (Patterson v. Macdonald, 1 Adam, 366). The magistrate in the 
Stranraer case, however, was most careful as to time in his conviction. 
He specified the time of the offence as “ on 5th January, 1897, before eight 
o’clock, morning.” There was on the face of the proceedings, therefore, no 
doubt as to what the magistrate meant to do and did. It stood recorded 
that he had kept within the law, and had convicted only of an offence 
committed within the forbidden time. The High Court nevertheless on a 
case stated found the complaint to be irrelevant; and because of this 
irrelevancy quashed the conviction. This is a somewhat distressing result. 
No doubt the questions of law put in the case are not properly drawn ; 
and the question is not put, whether any defect by over latitude as to 
time in the complaint had not been cured by the precision in this 
respect of the conviction. But even if the Court held the complaint 
to be irrelevant, it by no means followed under the Statute of 1875 
that the Court should set aside the conviction. The meaning and purpose 
of the complaint and conviction, read together as a record of proce- 
dure, is to satisfy the Supreme Court that the convicting magistrate has 
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had clearly in view the limits of his jurisdiction and the nature of the 
offence. With a conviction in the terms stated there could be no possible 
doubt as to the magistrate’s position ; and there was, so far as respect for 
Jaw and public policy is concerned, no need whatever for setting aside the 
conviction. As a matter of technicality, the decision seems hardly 
defensible. The rule, established partly by statute and partly by common 
law in England, that many defects in the indictment are disregarded after 
verdict (The Queen v. Goldsmith, [1873] 2 L.R., C.C.R.) is well enough 
known and recognised in Scotland. The case of Z'aylor v. Maitland, 4 Coup. 
266, contains an example of an indictment as bad as could well be; and yet 
the Court, seeing in the minor a fairly good case of the crime intended to 
be charged, held the fatal objections to the indictment to be cured by the 
verdict of guilty found by the jury on the facts. No one questions that 
forms must be strictly upheld in Criminal Courts; but it is another matter 
to sacrifice justice to legal pedantry. The complaint here was wrong in 
form by an error which could, and should, have been corrected under the 
Summary Procedure Acts by striking out at the trial the foolish formula of 
latitude beyond the forbidden hours. But neither the magistrate, nor any 
one else concerned in the case, was misled by this formula. Everybody under- 
stood that, if it meant anything at all, the formula was intended to cover 
the chance of the offence having been committed on some other night of the 
week than that of 4th and 5th January. And finally the magistrate 
corrected and fixed the time in his conviction, showing that he had applied 
the law, and nothing but the law, to the case. It hardly appears that the 
High Court in its valuable function of supervising the administration of 
justice could require more than this from magistrates. There was in the 
result complete compliance with law and sound practice before the magis- 
trate. There is some reason to fear that the High Court in this, as in 
other cases, regard the letter of technicality rather than the true spirit and 
meaning of rules of procedure. The function of explaining to magistrates, 
as occasions arise, the rules and principles of correct procedure is not 
exercised by decisions which really make the summary jurisdiction more 
full of pitfalls and technicalities than the jurisdiction of the Justiciary 


itself as a Court of first instance. 
Re V5. 


Nuisance—Vacant Land in a Town.—The maxim that property has 
its duties as well as its rights, was well exemplified in Attorney-General v. 
Tod Heatley [1897], 1 Ch. 560, The owner of a piece of vacant land is 
bound at common law to prevent its being so used as to be a nuisance. 


In a poor part of a large town this is no easy matter. In this case the land 
had been surrounded with a hoarding, but this was of a flimsy character, 
had been broken in places, and had great gaps in it. Dead dogs and cats, 
rotten fish, offal, rabbish and all kinds of filth were conveniently got rid of 
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by being thrown upon the vacant ground. The defence of the owner was 
that he could not be expected to employ watchmen night and day to 
prevent people from throwing refuse on his land, that it was the duty of 
the local sanitary authority to remove filth, and that they had the necessary 
means and appliances. Mr. Justice Kekewich held it was unreasonable to 
compel the owner to do more than he had done. Against this it was said 
that his duty as owner was to prevent a nuisance, and that he could not 
throw the cost of this upon the ratepayers. The position of a true owner 
in this matter is clearly different from that of persons such as the Conserva- 
tors of the River Thames, who were held not liable to abate a nuisance on 
the foreshore—(1), because it was not continued by their act, default, or 
sufferance—the plea invoked in Zod Heatley ; and (2), because they were 
not “owners,” except for specified purposes under their Acts, [1894] 
1 Q.B. 647. The principle laid down in Reg. v. Watts in 1704 (1 Salk. 
357), that the owner of a house standing upon the highway, “ruinous and 
like to fall down,” might be indicted at common law, was recognised as 
applicable by the Court of Appeal. Foul and unsavoury pieces of vacant 
ground are not uncommon, and we hope that local authorities in Scotland 
will see that owners do not throw upon the public the duty of keeping 
such neglected areas in a fairly sanitary condition. 


Jurisdiction—Husband and Wife.—The decision of the Second Division 
in Hood v. Hood, 34 Se. L.R. 735, deals with a much-debated point of private 
International Law—jurisdiction in matrimonial causes. In actions of divorce 
it has at length been definitely settled, by the judgment of the Privy Council 
in Le Mesurier v. Le Mesurier, that the domicile for the time being of the 
married pair affords the only true test of jurisdiction to dissolve their 
marriage. And that test might, a fortiori, one would think, be considered 
sufficient where the object of the action was separation merely, and not the 
alteration of the status of the spouses. The parties here were domiciled in 
Scotland, and the wife craved judicial separation from the husband on the 
ground of cruelty. For the last eleven years they had been living in 
various places in England, wherever the husband could find most ready 
employment and the best wages. He does not appear to have defended 
the action, and, being examined as a witness, he deponed that he would 
willingly return to Scotland if he could get the English rate of wages. 
These facts suggest no reason why the Scots Courts should not give the 
wife the remedy she sought. The grounds upon which the Lord Ordinary 
held he had no jurisdiction, and dismissed the case, do not appear in the 
report, but that result seems at variance with the principle laid down by 
the Privy Council. In the Inner House the majority had no difficulty in 
sustaining the jurisdiction on the ground of domicile, but Lord Young 
expressed a strong dissent, and went so far as to say that ‘for all purposes 
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relating to the husband’s conduct, whether to his wife or his children, or to 
the management of his affairs, the English Courts, and the English Courts 
only, have jurisdiction.” 

One could understand the argument for a concurrent jurisdiction in 
the Courts of both countries. And the circumstances of the case suggest 
that, as the alleged cruelty was perpetrated in England, the facts upon which 
it was based might be more readily ascertained in the place where they 
occurred, and by some one of the different English Courts within whose 
jurisdiction the parties had from time to time resided. There are, unques- 
tionably, as Lord Watson pointed out in Le Mesurier v. Le Mesurier, 
remedies for matrimonial misconduct short of dissolution, which, according 
to the rules of the jus gentium, may be administered by the Courts of the 
country in which spouses, domiciled elsewhere, are for the time resident. 
In these, as he added, the weight of opinion among international jurists and 
the general practice is to the effect that the Courts of the residence are 
warranted in giving the remedy of judicial separation without reference to 
the domicile of the parties. 

But what authority is there for the proposition that the English Courts, 
and the English Courts only, have jurisdiction to settle the matrimonial 


differences of Scottish spouses ? GW. B 


Reparation—Vo/enti non fit injuria.—Wilkinson v. Kinneil Coal 
Company, 34 S.L.R. 533.—A lad in a position of danger created by 
the fault of his employers escaped to a place of safety, but received 
the injuries which were the cause of the action in a successful effort 
to avert the danger from his fellow-workman. A Court of seven judges, 
by a bare majority, allowed an issue. The opinion of the minority was 
that the lad’s injuries were not the direct result of the employers’ 
fault, since the narrative showed that he had escaped to a_ position 
of safety, but were caused by his voluntary act. The opinion of the 
majority, other than Lord Young, was that the case could not safely be 
decided without full knowledge of the circumstances. Lord Young alone 
went the length of holding that the obligation to save life or limb is sufficient 
to give a person injured in the attempt a good claim against the person by 
whose fault the danger was originally created. The same point was raised 
in the case of Woods v. The Caledonian Railway Company, 13 R. 1118. 
Lord Young there distinctly stated that in such circumstances the question 
of contributory negligence, and of the object with which the person killed 
went into the face of a seen danger, was a question not of law but of 
fact, and therefore one for the jury alone ; but that if the jury held that a 
person had encountered a seen danger to save life, they were not prevented 
from giving damages by any rule of law such as volenti non fit injuria. 
This opinion was concurred in by the other judges of the Second Division, 
but it is very questionable whether the case now under discussion Coes not 
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severely shake the authority of Woods. In both cases the attempt to 
save life was successful. But the rule contended for by Lord Young 
would apply with equal force to the case of an unsuccessful attempt. The 
defender then would be liable in damages both in the case of the person who 
was killed or injured as the direct consequence of the defender’s fault or 
negligence, and in the case of the person or persons killed or injured in 
attempting to save him. It is unlikely that the circumstances will occur so 
frequently as to make the question one of much public interest, but the 
principle involved is important. The rule volente non fit injuria is based 
on the consideration that where all are liable to errors, no one should be 
allowed to voluntarily or recklessly increase or extend the consequences of 
another’s fault. The question here is whether, as Lord Young contends, 
that rule has an exception where the object of the voluntary interference 
is to save life or limb—or even, as he hints, property. The general opinion 


seems to be otherwise. 
J. 2 


Trust-Investment— Deposit-Receipt — Interest, — Melville v. Noble's 
Trustees, 24 R. 243—In this case the Second Division held that while 
trustees may competently deposit trust money with a bank, while on 
the look-out for a suitable investment, such a deposit is not itself an 
“investment” open to trustees; and accordingly, though the capital was 
intact, they found the trustees liable to make good the difference between 
the interest actually received on the deposits and three per cent. on the 
sums deposited for the whole period of the trust’s existence—viz., twenty 
years. The Court held that the trustees had never applied their minds 
to the question of investment; and, thus, the fault for which they were 
found liable, and from the consequences of which the wide indemnity clause 
was held powerless to save them, was total neglect of duty. The gratuitous 
trustee who is found liable for a loss to the trust-estate is a subject of 
frequent commiseration. But in such cases as this, pity seems rather 
misplaced. True, the trustees accepted office with no hope of gain; but as 
they performed none of the duties of the office, that can hardly be placed to 
their credit, any more than can his answer be placed to the credit of the son 
in the parable who said “1 go” and went not. In fact, injury was done to 
the trust by those accepting office who failed to attend to the duties, since 
it prevented the appointment of others who would have done the work. 

On the question whether a deposit under the ordinary conditions is an 
“investment” of trust money, it is interesting to compare the opinion of 
Lord Deas in Grainger’s Curator, 3 R. 479, apparently not referred to in 
this case. Lord Deas treats deposits in a chartered bank as a class of 
investment lawful for judicial factors (it was, indeed, one of the three 
classes of investments recognised by the Accountant of Court at that 
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date),. but on the question of expediency he adds: “ Although failure 
ultimately to recover bank deposits in full may be a rare and improbable 
occurrence in Scotland, it is not rare to find such deposits yielding a mere 
pittance of interest, and sometimes (although exceptionally) none at all.” 
No doubt a different question might have arisen, had the trustees 
stupidly, but bona fide, come to the conclusion that bank deposit was 
really the best form of permanent investment. It is thought, however, 
that such inconceivable stupidity would not be entitled to the benefit of 
the indemnity clause, which is intended for persons of average intelligence. 
It is much to be regretted that Lord Young should have weakened 
the authority of this decision by a dissenting opinion which is without 
substance. Every man of business understands that trustees ought at 
least to make an effort to get something better than deposit-receipts. 
Indeed it is very questionable whether the Court did right in reducing to 
3 per cent. the interest which Lord Kincairney had allowed at 4 per cent. 
It was proved that 4 per cent. could easily have been obtained, and the 
presumption should be against trustees who neglect their duty. 


d. &. TF. 


Trust-Investment — Harbour-Trust Bonds. — Bringloe v. Cowan's 
Trustees, 34 Sc.L.R. 449; Annan v. Hutton, 34 Sc.L.R. 641.—In 
thesé cases it was not alleged that the curator bonis had neglected 
his duty, but that he had exceeded his powers by making an invest- 
ment in an unauthorised security—viz., the debentures of the Greenock 
Harbour Trust. The First Division held that the debentures were 
not loans on real or heritable security; that the investment was not 
authorised by the Trusts (Scotland) Amendment Act 1884, 3 (6) (12); 
and that the investment was not within the powers of the curator at common 
law. The most important part of this decision is the second, construing 
the words of an Act of Parliament constantly referred to. The Trusts 
(Scotland) Amendment Act 1884, 3 (6) 12, authorises trustees (including 
curators and judicial factors) to lend trust-money ‘on bonds, debentures, or 
mortgages, secured on rates or taxes levied under the authority of any 
Act of Parliament by municipal corporations in Great Britain authorised to 
borrow money on such security.” Lord Adam, in whose opinion the other 
judges concurred, held that a “municipal corporation” there means a 
town council or county council or similar body, not such a compound body 
as the Greenock Harbour Trustees, which consisted of the Magistrates 
and Town Council and several persons elected by shipowners and rate- 
payers; and that the expression “rates or taxes” means rates or taxes, 
for payment of which the municipal corporation is entitled to assess 
the community, not dues or rates such as harbour dues, which are really 
payments for services rendered. In truth, a harbour or any similar 
undertaking is no more than a business speculation, which, like all busi- 
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nesses, depends for success on the amount of custom it gets. The fact 
that it is controlled by a public body, regulated by Act of Parliament, 
gives no greater guarantee of success or solvency than is afforded by 
any ordinary joint-stock company. Railway debentures are permitted 
as trust-investments, doubtless, because they give a real right to the whole 
undertaking, including the heritable property, but in the debentures here in 
question all that was mortgaged was the spes negot, the hope or chance of 
doing a good business. To decide that such debentures are not suitable 
investments for trust-funds, was the logical consequence of the established 
rule that trust-money is not to be risked in any business or specula- 
tion. It was urged that, as the assignments were called mortgages, and as 
the Acts provided that on certain arrears accruing a factor might be put in 
possession of the rates and duties and revenues (which to some extent 
consisted of rents of houses), the security was really heritable, resembling 
a bond and disposition over a ground-annual, or the old heritable bond of 
annualrent. But the decisive consideration here is that under the Trusts 
Act 1884, heritable security must mean one in which the value of the 
property over which the security extends is alone or primarily looked to for 
repayment of the loan. In the Greenock case there was no conveyance of 
the real property of the Trust at all. Lord Pearson seems to have been 
misled into approving of the security as heritable by the decision in 
Breatcliff, 14 R. 307, to the effect that railway mortgages were within a 
power to invest in “ real securities” occurring in an English will. But then 
a railway mortgage does extend to the whole property of the railway under- 
taking, and the powers of a factor appointed under the Railway Act are 
very different from those of a factor appointed on the rates and revenues of 
the Greenock Trust. A railway factor cannot, it is true, sell like an ordinary 
heritable creditor, but he enters into the fullest possession of the under- 
taking. The appeal to the Common Law powers of curators (as exemplified 
in Grainger’s case, 3 R. 479) was not more successful, for the security there 
was county assessments, as far removed as anything could be from the 
vicissitudes of trade. Apart from all these points, there was no doubt 
considerable imprudence in making the investment, because the money was 
required to finish a new dock, the success of which was in the future, and 
the existing income of the Trust was not much more than sufficient to meet 
the interest on existing loans. 

The decision, however, raises a further question which may be of 
interest. When a town council acquires the business of, for example, a 
gas company, and carries it on for the benefit of the inhabitants as a 
commercial enterprise, the Act empowering the council to do so and 
to borrow money for the purpose, usually authorises the council to secure 
the loan on the general revenues of the burgh, or to impose a special 
assessment on the inhabitants, if the profits of the enterprise prove 
insufficient to pay interest and expenses. But in certain cases—Bolton for 
instance—the council have only power to mortgage the undertaking itself 
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as security for the borrowed money; and should the enterprise in such 
a case prove unsuccessful, it is exceedingly doubtful if the lenders would 
have a claim on any other property of the corporation. In fact they would 
in that case be in no better position than the lenders to the Greenock 
Harbour Trustees. Though the borrowers would be properly a “ municipal 
corporation,” the security would not be “ rates or taxes” in the sense of the 
Act as explained by this decision. It seems to follow that trustees would 
be bound to replace trust-funds lost through such an investment. 
4. & F. 


Unilateral Trust in Contemplation of Marriage—Revocation— Watt 
v. Watson, 24 R. 330.—It is well established in the law of Scotland that 
the provisions in an antenuptial contract of marriage are irrevocable, stante 
matrimonio, even by joint consent of the spouses. The reason of this was 
to protect the wife “from marital influence on the one hand and self- 
sacrifice on the other.” The object being the wife’s protection, it was not 
necessary, in order to secure the irrevocability of the marriage-contract, that 
there should be any jus guesitum tertio. But in the case of Watt v. Watson, 
a Court of seven judges has decided by a majority that a unilateral trust-deed 
executed by a lady in contemplation of marriage is revocable by her after 
marriage with her husband’s consent. The opinion of Lord M‘Laren, 
with which the Lord President, the Lord Justice-Clerk, and Lords Adam 
and Kinnear concurred, was rested on the principle that an intending wife 
can effectually convey her estate to trustees only with the consent of her 
intended husband. 

Lord Trayner gave no opinion on the general question, holding that in 
this particular trust the purposes were not matrimonial, that the deed could 
not therefore be held equivalent to a marriage-contract, and that there was 
no jus quesitum tertio to make it otherwise irrevocable. 

The decision of the majority is of great importance. In two previous 
cases—Murison v. Dick, 16 D. 529, and Mackenzie v. Mackenzie's Trustees, 
5 R. 1027—the question whether a trust constituted by the unilateral deed of 
an intending wife was revocable, came before the Court of Session. But 
though in both these cases the deeds were held revocable, each was marked 
by too many specialties to constitute a decision of the general question. 
The case under discussion, therefore, was decided on principle rather than 
authority, and the grounds on which the principle rests may usefully be 
examined. 

The law considers that the influence of a husband is so great that, 
during the subsistence of the marriage, the wife is not properly sui juris. 
Illustrations of this principle are to be found in the rule that a wife cannot 
sue ordinary actions without her husband’s consent, that a wife cannot in 


many criminal cases give evidence for or against her husband, and that a 
wife is not held fully responsible for a crime committed by her under her 
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husband’s direction. Partly for this reason and partly to enable a provision 
against want to be secured to the wife in all contingencies, the law has 
recognised the irrevocability of antenuptial marriage-contracts, it being of 
course impossible to place funds beyond the reach of creditors without also . 
putt ng them beyond the control of the spouses. As the husband is bound 
in «ny case to suitably maintain his wife, the protection against him is 
mainly a protection against his unsuccessful ventures, which means 
ultimately protection against his creditors. It is not, therefore, easy to see 
why a trust constituted by a unilateral deed should be less effectual than a 
trust for the same purposes constituted by a bilateral deed, since in neither 
case is there consent by the parties who are ultimately most prejudicially 
affected, that is the creditors. 

In several cases (see particularly Hliott’s Trustees v. Eliott, 21 R. 975) 
certain judges have indicated that, if they were not bound by precedent, 
they would hesitate to hold that even trusts constituted by antenuptial 
marriage-contracts could not be revoked by consent of all the parties 
interested. Were these views to prevail, the decision under notice would 
probably be unimpeachable. But, as the matter at present stands, the 
opinion of Lord Stormonth Darling and Lord Moncreiff appears the most 
consistent with principle. 


J. H. T. 
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